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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available 
to the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural 
Marketing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the 
Commodity Exchange Act (7 U.S.C. Chapter 1), the Grain 
Standards Act (7 U.S.C. 71 et seq.), the Packers and Stockyards 
Act, 1921 (7 U.S.C. 181 et seqg.), the Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C. 499a et seg.), and the United 
States Warehouse Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as ‘Agriculture Decisions."’ They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary's decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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LIST OF DECISIONS REPORTED 
AUGUST 1975 


AGRICULTURE DECISIONS 
Horse Protection Act 


Mostey, Ronatp. HPA Docket No. 20. Soring — con- 
stituting cruel and inhumane treatment of animal — 
Unfair competition — competing sored horse with 
unsored horses — Failure to file an answer — con- 
stituting admission of allegations — Sanction .......... 


(No. 16,624) 


In re Ronatp Mostey. HPA Docket No. 20. Decided August 5, 
1975. 


Soring — constituting cruel and inhumane treatment of animal — Unfair com- 
petition — competing sored horse with unsored horses — Failure to file an an- 
swer — constituting admission of allegations — Sanction 


Where respondent violated the Act and regulations thereunder in the soring of 
a horse as found herein, and in competing said sored horse with unsored 
horses, constituting cruel and inhumane treatment of the animal and unfair 
competition, respectively, respondent is assessed a civil penalty of $2000. 


Alexander Samofol, for complainant. 
Respondent pro se. 
John G. Liebert, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a proceeding under the Horse Protection Act of 1970 (15 
U.S.C. 1821 et seq.). An initial decision and order was filed on 
July 2, 1975, by Administrative Law Judge John G. Liebert. 


On July 31, 1975, a letter was received by the Hearing Clerk 
from the respondent requesting a hearing in this matter. Al- 
though the letter did not comply with the rules of practice with 
respect to the content of an appeal to the Judicial Officer (9 CFR 
12.14-2), the letter will be treated as an appeal to the Judicial Of- 
ficer, to whom final administrative authority to decide cases un- 
der the Act has been delegated (37 F.R. 28475; 38 F.R. 10795).? 


1. The office of Judicial Officer is a career position established pursuant to the 


CORB. G4. 
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There is no basis set forth in the appeal for affording the re- 
spondent a hearing at this late date. The respondent received a 
copy of the complaint filed herein on July 10, 1975. The letter 
serving the complaint enclosed a copy of the rules of practice and 
stated: 

Failure to file an answer to or plead specifically to any allegation of the 
complaint shall constitute an admission of such allegation. 


Within the same time allowed for the filing of your answer, you may, if 
you wish, request an oral hearing. Failure to file such a request will con- 
stitute a waiver, on your part, of oral hearing. 


Notwithstanding such notification, the respondent failed to file 
an answer to request an oral hearing. 


On May 21, 1975, the respondent was served with a copy of the 
complainant’s recommended findings of fact, conclusions, and 
order. The letter serving such documents stated: 

In accordance with the applicable rules of practice you will have 10 days 
from the receipt of this letter in which to file with this office an original and 
two copies of your objections to the motion for adoption of recommended 
findings of fact, conclusions, and order. 


The respondent filed nothing in response to the complainant’s 
recommendation, and the initial decision and order was issued by 
the Administrative Law Judge on July 2, 1975. 


In the respondent’s appeal, respondent sets forth no excuse for 
his failure to file an answer to this proceeding or to request a 
hearing at the appropriate time. There is no basis at this late date 
for setting aside the initial decision and order filed by the Ad- 
ministrative Law Judge. Accordingly, the initial decision and 
order is adopted as the final decision and order herein except that 
the effective date is changed in view of the respondent’s appeal. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
PRELIMINARY STATEMENT 


This is a proceeding under the Horse Protection Act of 1970 (15 
U.S.C. 1821 et seq.), hereinafter referred to as the Act. It was 


- cont. 

Act of April 4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 
(5 U.S.C. 1970 ed., Appendix p. 550). The Department’s first Judicial Officer 
held the office from 1942 to 1972. The present Judicial Officer was appointed in 
January 1971, having been involved with the Department's regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation 
relating to appeals from the decisions of the prior Judicial Officer; and 8 years” as 
administrator of the Packers and Stockyards Act regulatory program). 
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instituted by a complaint filed by the Administrator, Animal and 
Plant Health Inspection Service, United States Department of 
Agriculture. It is alleged in the complaint that respondent 
violated sections 4(a) and (b) of the Act (15 U.S.C. 1823(a) and 
(b)) and section 11.2(a) of the regulations (9 CFR 11.2(a)), by 
moving in commerce for the purpose of showing and exhibiting a 
horse which he had reason to believe was sored, and by showing 
and exhibiting such sored horse. 


Copies of the complaint and the Rules Of Practice governing 
proceedings under the Act were served by the Hearing Clerk by 
certified mail on respondent on January 10, 1975. 


Respondent was informed in the complaint and the letter of 
service that an answer should be filed in accordance with the 
Rules of Practice, and that failure to file an answer either 
admitting, denying or explaining the allegations in the complaint 
and requesting an oral hearing would constitute admission of such 
allegations and waiver of such hearing. Respondent has not filed 
an answer in accordance with the Rules of Practice. 


Accordingly, the material facts alleged in the complaint, which 
are admitted by respondent’s failure to file an answer, are adopted 
and set forth herein as the findings of fact. 


This Decision and Order, therefore, are issued pursuant to sec- 
tion 12.6-3 and 12.8 of the Rules of Practice (9 CFR 12.6-3 and 
12.8). 


FINDINGS OF FACT 


1. (a) Ronald Mosley, hereinafter referred to as the respond- 
ent, is an individual residing at Mt. Airy, North Carolina 27030. 


(b) Respondent, at all times material herein, was the trainer 
of the horse, “‘Dusty’s Merry Boy’”’. 


(c) The Franklin County Horse Show, Sontag, Virginia, 
held on or about August 19, 1972, was a horse show to which 
horses had been moved in commerce. 


2. Respondent, on or about August 19, 1972, transported, in 
commerce, from Mt. Airy, North Carolina, to Sontag, Virginia, 
for the purpose of showing and exhibiting, at the Franklin County 
Horse Show, Sontag, Virginia, the horse ‘‘Dusty’s Merry Boy”’, 
which he had reason to believe was ‘‘sored”’, as that term is de- 

fined in the Act and regulations. 
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3. Respondent, on or about August 19, 1972, at the Franklin 
County Horse Show, Sontag, Virginia, showed and exhibited the 
horse, ‘‘Dusty’s Merry Boy”’, which was ‘‘sored”’, as that term is 
defined in the Act and the regulations, by the use on the horse of a 
cruel or inhumane method or device, which would reasonably be 
expected to result in physical pain to the horse when walking, 
trotting, or otherwise moving, to cause extreme physical distress 
to the horse, or to cause inflamation, and which did result in the 
horse’s pasterns having heavy callous formations with deep open 
cracks and being extremely sensitive to the touch. 


CONCLUSIONS 


By reason of the facts contained in findings of fact 1, 2 and 3 
herein, respondent has violated both section 4(a) and section 4(b) 
of the Act (15 U.S.C. 1823(a) and (b)) and section 11.2(a) of the 
regulations (9 CFR 11.2(a)). 


Congress has found that the practice of soring horses for the 
purpose of affecting their natural gait is cruel and inhumane 
treatment of such animals and that sored horses compete unfairly 
with horses which are not sored. Respondent’s failure to file an 
answer to any allegation in the complaint constitutes an admis- 
sion of all the allegations of the complaint and a waiver of hearing 
pursuant to section 12.6-3 and 12.8 of the Rules of Practice (9 
CFR 12.6-3 and 12.8). Respondent’s actions of transporting in 
commerce for the purpose of showing and exhibiting a horse which 
he had reason to believe was sored, and his showing and ex- 
hibiting of such sored horse constitute serious violations of the 
Act and regulations and warrant the imposition against him of the 
maximum civil penalty of $1,000 for each such violation as 
provided for in section 6(a) of the Act (15 U.S.C. 1825(a)). 


ORDER 


Respondent is assessed a civil penalty of $2,000 consisting of 
$1,000 for violation of section 4(a) of the Act and $1,000 for viola- 
tion of section 4(b) of the Act, which shall be payable to the 
Treasurer of the United States by certified check or money order 
and shall be forwarded to Alexander W. Samofal, Office of the 
General Counsel, United States Department of Agriculture, 
Room 1207, South Building, Washington, D.C. 20250, within 30 
days from the date of service of this order. 
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Inspection and Grading 
PAcKERLAND Packinc Company Or Texas, Inc. I & G 


Docket No. 33. Dismissal — Settlement between par- 


WE oF bF bk Ke eR ROR AO ew WOE EE en eee 


(No. 16,625) 


In re PACKERLAND Pack:nc Company OF Texas, Inc. I & G Docket 
No. 33. Decided July 14, 1975. 


Order of dismissal 


Marshall Marcus, for complainant. 
Mac W. Hancock, III, Amarillo, TX, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


The parties hereto have reached agreement on the disposition of 
this matter and have advised the Court as such. 


Complainant now moves for the dismissal of the Complaint 
without prejudice and respondent concurs therewith. 


IT IS THEREFORE ORDERED, that the Complaint is hereby 


dismissed without prejudice and these proceedings are closed. 
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Laboratory Animal Welfare Act 


Rapzitowsk!, Epwarp. LAWA Docket No. 22. Consent 
order — Sanction 


(No. 16,626) 


In re Epwarp Rapzitowsk1. LAWA Docket No. 22. Decided 
December 21, 1973. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against him for 
violating the Act and the regulations and standards thereunder in connec- 
tion with his operations as a dealer in the transportation of animals as found 
herein. Respondent is suspended as a registrant under the Act for a period 
of 14 days. 


Thomas E. Bundy, for complainant. 
H. N. Weller, Richmond, Mich., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
PRELIMINARY STATEMENTS 


This is a proceeding under the Laboratory Animal Welfare Act, 
as amended (7 U.S.C. 2131 et seq.), hereinafter referred to as the 
Act, instituted by a complaint filed on October 26, 1973, by the 
Administrator, Animal and Plant Health Inspection Service, 
United States Department of Agriculture, charging respondent 
with various violations of the regulations and standards issued 
under the Act (9 CFR 1.1 et seq.), hereinafter referred to, respec- 
tively, as the regulations and standards. 


On December 13, 1973, respondent filed an amended answer in 
which he admits the jurisdictional allegations of the complaint, 
neither admits nor denys the remaining allegations, waives oral 
hearing and the report referred to in section 4.19-9 of the rules of 
practice, and for the purposes of this proceeding and for such pur- 
poses only, consents to the issuance of a specified order, con- 
taining findings of fact and conclusions based upon the allega- 
tions contained in the complaint. Complainant has recommended 


het the order consented to by the respondent be issued. 
117 
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FINDINGS OF FACT 


1 (a) Edward Radzilowski, hereinafter referred to as the re- 
spondent, is an individual residing at 10533 Gratiot Avenue, 
Richmond, Michigan 48062. 


(b) The respondent, at all times material herein, was: 


(1) Doing business as Meadowbrook Farms & Co., 
10426 Smith Creek Road, Memphis, Michigan 48041. 


(2) Engaged in the business of buying, transporting, 
and selling, for compensation or profit, cats and dogs, in com- 
merce, for research and exhibition purposes and for use as pets. 


(3) Licensed as a dealer under the Act and the regula- 
tions by the Secretary of Agriculture, and classified as a ‘‘B”’ 
dealer under the regulations. 


(c) At the time of licensing under the Act, the respondent 
was apprised of the provisions of the Act and the regulations and 
standards and agreed in writing to comply with their provisions. 


2. On or about March 12, 1973, respondent offered for trans- 
portation and caused to be transported, in commerce, by North- 


west Airlines, from his dealer’s premises at Richmond, Michigan, 
to Fairfield University, Campion Hall, Benson Road, Fairfield, 
Conn¢e :ticut, 10 cats in one shipping crate, and with respect to 
such shipment violated the regulations and standards under the 
Act in the following respects: 


(a) The primary enclosure used to transport said cats was 
not large enough to insure that each animal contained therein had 
sufficient space to turn about freely, to stand erect, and to lie in a 
natural position. 


(b) The primary enclosure which was used to transport said 
cats was not designed to protect the health and insure the safety 
of the said cats. 


3. Respondent, on or about May 18, 1973, offered for transpor- 
tation and caused to be transported, in commerce, by REA Ex- 
press from his dealer premises at Richmond, Michigan, to the 
University of Rochester, Rochester, New York, 10 cats in one 
shipping crate, and with respect to said shipment violated the 
regulations and standards under the Act in the following respects: 


(a) The primary enclosure used to transport said cats was 
not large enough to insure that each animal contained therein had 
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sufficient space to turn about freely, to stand erect, and to lie in a 
natural position. 


(b) The primary enclosure which was used to transport said 
cats was not designed to protect the health and insure the safety 
of the said cats. 


CONCLUSIONS 


By reasons of the facts contained in findings of fact 1, 2, and 3 
herein, respondent has wilfully violated section 2.100 of the reg- 
ulations (9 CFR 2.100) and section 3.12(a) and (c) of the standards 
(9 CFR 3.12(a) and (c)). 


Inasmuch as respondent has consented to the issuance of the 
following order and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent, his agents and employees, directly or indirectly, 
through any corporate or other device, shall cease and desist 
from: 


(1) Transporting or offering for transportation any animal or 
animals in a primary enclosure which is not designed to protect 
the health and insure the safety of any animal or animals con- 
tained therein. 


(2) Transporting or offering for transportation any animal or 
animals in a primary enclosure which is not large enough to insure 
that each animal contained therein has sufficient space to turn 
about freely, to stand erect, and to lie in a natural position. 


Respondent's license as a dealer under the Act is suspended for 
a period of fourteen (14) days. 


Such order shall have the same force and affect as if entered af- 
ter full hearing and shall be effective on the day on which service 
is made on the respondent. 
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Packers and Stockyards Act, 1921 


BREITSPRECHER, LEE. P&S Docket No. 5121. Insufficient 
funds checks or drafts — Insolvency — Failure to 
pay promptly and in full — Sanction 


Cox Commission Co., Inc. P&S Docket No. 5106. Consent 


De Jona Packinc Company, et AL. P&S Docket No. 
5087. Failure to file answer — Refusal to make bids 
— Conspiracy or agreement — entering into, im- 
posing terms and conditions of purchase and pay- 
ment — Failure to pay when due — (Gene Thorp ) 


Gates, Georce L.P&S Docket No. 5111. Consent order ............ 


Leur, Ivan H. P&S Docket No. 5117. Accounts and 
records — incomplete or incorrect — Insufficient 
funds checks or drafts — Insolvency — Failure to 
pay when due — Sanction 


SMELLEY, Derwoop J. P&S Docket No. 4987. Accounts 
and records — failure to properly keep — Insolvency 
— Failure to pay when due — Sanction 


Tom Bean Commission Company. P&S Docket No. 5088. 
Custodial account for shippers proceeds — failure 
to maintain and to deposit in in accordance with reg- 
ulations — Purchase of consigned livestock by em- 
ployees for their own accounts... .. 66. cece ee cers cee. 


Wuzts, F. R. P&S Docket No. 5130. Consent order................ 


(No. 16,627) 


In re Derwoop J. Sme.ttey. P&S Docket No. 4987. Decided 
August 7, 1975. 


Accounts and records — failure to properly keep — Insolvency — current lia- 
bilities exceeding current assets — Failure to pay when due — Sanction 


Where respondent wilfully violated the Act and regulations in connection with 
his operations as a dealer under the Act as found herein, respondent is 
ordered to cease and desist from such violations and respondent is sus- 

1173 
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pended as a registrant under the Act for a period of 30 days and thereafter 
until he demonstrates that he is no longer insolvent. 


Thomas E. Bundy, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act. The complaint was filed 
on July 25, 1974, by the Administrator, Packers and Stockyards 
Administration, charging that respondent’s.current liabilities ex- 
ceeded his current assets; that the respondent in connection with 
his operations as a dealer purchased livestock in commerce and 
failed to pay the full purchase price of such livestock; and that the 
respondent failed to keep accounts, records, and memoranda 
which fully and correctly disclose all transactions involved in his 
business as a dealer. On August 28, 1974, the respondent filed an 
answer in which he denied those allegations. 


Oral hearing was held in Longview, Texas on October 30, 1974. 
The respondent appeared “pro se’. Complainant was represented 
by John E. Ford, Office of the General Counsel, United States 
Department of Agriculture. 


I 


Derwood J. Smelley, hereinafter referred to as the respondent, 
is an individual whose address is Route 7, Box 588, Longview, 
Texas 75601. At all times material herein, he was engaged in the 
business of buying and selling livestock in commerce for his own 
account, and registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


Respondent’s current liabilities as of March 31, 1974 exceeded 
his current assets. As of said date respondent had current liabili- 
ties totaling $63,315.98 and current assets totaling $35,225.70 re- 
sulting in an excess of current liabilities over current assets of 
$28,090.28. Respondent’s current liabilities exceed his current 
assets. 


Respondent, in connection with his operations as a dealer, on or 
about November 9, 1973, December 1, 1973 and December 22, 
1973, purchased livestock in commerce, and failed to pay the full 
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amount of the purchase price for such livestock as set forth in de- 
tail in the complaint. 


Respondent in connection with his business as a dealer failed to 
keep accounts, records, and memoranda which fully and correctly 
disclosed all transactions involved in his business as a dealer or 
order buyer under the Act in that respondent failed to keep and 
maintain (1) a general ledger of accounts showing assets, liabili- 
ties, and net worth; (2) a cash receipts and disbursements journal; 
(3) a record of checks issued; and (4) monthly reconciliations of 
the bank account. 


II 


There is no challenge to the jurisdiction of the Secretary to the 
persons or events herein concerned. However, in any event, the 
evidence fully supports the exercise of jurisdiction to the persons 
and events involved here. 


The respondent disagreed in small part with the auditor in- 
cluding ‘‘the livestock inventory” as a “current asset”. This 
aspect, with adjustments that would reasonably follow if the 
“livestock inventory’’ were deleted from the financial statement 
would not affect the status of insolvency of respondent, but would 
only affect the degree of insolvency. That is, the current assets as 
adjusted to reflect respondent’s contentions (which are not in fact 
accepted) would result in current assets of $312.70 and current 
liabilities of $5,932.00. Thus respondent would be insolvent even 
if his own contentions were accepted here. 


Further, the evidence provides two admissions of insolvency 
(on a current basis) made by respondent to auditors investigating 
his financial status. 


The respondent is insolvent in that his current liabilities exceed 
his current assets, and is in violation of 7 U.S.C. 204'. Bowmanv. 
USDA, 363 F.2d 81 (5th Cir. 1966). 


The evidence is also most persuasive that respondent has failed 
to pay when due for livestock. Respondent has raised some ques- 
tions concerning his “‘purchase’”’ of livestock or ‘‘consignment”’ of 
livestock to him. The evidence shows that no thought of ‘‘con- 
signment”’ of the livestock arose until after respondent claimed 
that the check was in the mail, that it must have been misplaced, 


1. 7 USC § 204: “. . . whenever, after due notice and hearing, the Secretary finds 
any registrant is insolvent or has violated any provisions of this chapter he may 
issue an order suspending such registrant for a reasonable specified period.”’ 
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that short term financing should be without interest for all or part 
of the cattle, and efforts to sell them in a declining market were 
unsuccessful. 


The November 9 purchases of respondent were not paid in full 
until about April 5, with partial payment having been made about 
February 23. No question was raised concerning ‘‘consignment”’ 
of these cattle by respondent. 


The December 1st and December 22nd purchases of respondent 
were not ‘“‘consignments’’ as claimed by respondent, and never 
were paid for by respondent. The seller repossessed the cattle 
about April 6th after extensive and prolonged negotiations and 
efforts to accommodate respondent’s dilemma. 


Respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)),? and section 201.43(b) of the Regulations (9 CFR 
201.43(b)).* In re Neil Harlan d/b/a Feeder Pig Assn., 25 A.D. 
592 (1966); In reL. W. Cobb, 27 A.D. 1423 (1968) and 28 A.D. 43 
(1969) and 28 A.D. 206 (1969); In re George W. Seaman, 32 A.D. 
1363 (1973). 


The records of respondent were inadequate in that respondent 
failed to keep a cash receipts and disbursements journal, a general 


ledger with supporting schedules containing inventory accounts, 
notes receivable, fixed assets, and accounts payable, and a record 
of checks issued. 


2. Sec. 312. ‘‘(a) It shall be unlawful for any stockyard owner, market agency, or 
dealer to engage in or use any unfair, unjustly discriminatory, or deceptive 
practice or device in connection with determining whether persons should be au- 
thorized to operate at the stockyards, or with the receiving, marketing, buying 
or selling on a commission basis or otherwise, feeding, watering, holding, 
delivery, shipment, weighing or handling, in commerce, of livestock.” (7 U.S.C. 
213(b)). 


3. § 201.43 . . . “(b) Purchasers to pay promptly for livestock. Each packer, 
market agency, or dealer purchasing livestock shall, before the close of ‘the next 
business day following the purchase of livestock and the determination of the 
amount of the purchase price, transmit or deliver to the seller or his duly author- 
ized agent the full amount of the purchase price, unless otherwise expressly 
agreed between the parties before the purchase of the livestock. Any such agree- 
ment shall be-disclosed in the records of any market agency or dealer selling the 
livestock, and in the purchaser’s records and on the accounts or other documents 
issued by the purchaser relating to the transaction. The provisions of this section 
shall not be construed to permit any transaction prohibited by § 201.61(a) re- 
lating to financing by market agencies selling on a commission basis.” (9 CFR 
201.43(b)). 
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Respondent has wilfully violated section 401 of the Act (7 
U.S.C. 221).* In re Otis Dean Anderson, 32 A.D. 423 (1973); In re 
John E. Ralston, 32 A.D. 1352 (1973); and In re Bob Baldwin, 32 
A.D. 1674 (1973). 


The cease and desist order, and suspension, urged by complain- 
ant shall be and hereby is issued. 


ORDER 


Respondent, in connection with his operations under the Act, 
shall cease and desist from failing to pay the full purchase price of 
livestock purchased in commerce. 


Respondent shall keep accounts, records, and memoranda 
which fully and correctly disclose all transactions involved in his 
business as a dealer under the Act, including a general ledger of 
accounts; a cash receipts and disbursements journal; a complete 
and accurate record of checks issued; and monthly reconciliations 
of his bank account. 


Respondent is suspended as a registrant under the Act for a 
period of thirty (30) days and thereafter until he demonstrates 
that he is no longer insolvent. When registrant demonstrates that 


he is no longer insolvent, a supplemental order will be issued in 
this proceeding terminating this suspension after the expiration of 
the 30 day period.* 


4. Sec. 401. ‘‘Every packer or any live poultry dealer or handler, stockyard 
owner, market agency, and dealer shall keep such accounts, records, and 
memoranda as fully and correctly disclose all transactions involved in his busi- 
ness, including the true ownership of such business by stockholding or other- 
wise. Whenever the Secretary finds that the accounts, records, and memoranda 
of any such person do not fylly and correctly disclose all transactions involved in 
his business, the secretary may prescribe the manner and form in which such 
accounts, records, and memoranda shall be kept, and thereafter any such person 
who fails to keep such accounts, records, and memoranda in the manner and 
form prescribed or approved by the Secretary shall upon conviction be fined not 
more than $5,000, or imprisoned not more than three years or both.” (7 U.S.C. 
221). 


*This Decision and Order became final August 7, 1975. — Ed. 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 34 A.D. 1178 


(No. 16,628) 


In re Cox Commission Co., Inc. P&S Docket No. 5106. Decided 
August 8, 1975. 
Consent order 
Respondent has consented to the order herein against it for violating the Act and 
regulations as found herein, in connection with its operations as a market 
agency and dealer under the Act in the keeping of accounts and records, 


custodial account for shippers proceeds and other violations as set forth. 
Respondent is ordered to cease and desist from such violations. 


Thomas M. Walsh, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed by the Administrator, Packers and Stockyards Administra- 


tion, United States Department of Agriculture, charging that the 
respondent has wilfully violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which it admits the jurisdic- 
tional allegations of the complaint, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure 
under the rules of practice (9 CFR 202.1 et seq.), and consents to 
the issuance of a specified order containing findings of fact and 
conclusions based upon the allegations of the complaint, the order 
to become effective on the sixth day after service upon respond- 
ent. Complainant has recommended that the order consented to 
by the respondent be issued. Complainant has also recommended 
that respondent not be suspended as a registrant under the Act 
because the respondent has demonstrated that it is no longer in- 
solvent and that the deficit in its Custodial Account for Shippers’ 
Proceeds has been eliminated. 


FINDINGS OF FACT 


1. (a) Cox Commission Co., Inc., herein referred to as the re- 
spondent, is a corporation with its principal place of business 
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located at West, Texas, and its mailing address is Route 1, Box 
6A, West, Texas 76691. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operating 
the Cox Commission Co., Inc. stockyard, posted under and sub- 
ject to the provisions of the Act, hereinafter referred to as the 
stockyard; 


(2) Engaged in the business of selling livestock in com- 
merce on a commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency and dealer to buy and sell livestock in commerce. 


2. (a) Respondent’s current liabilities, as of November 29, 
1974, exceeded its current assets. As of said date, respondent had 
current liabilities totalling $24,125.23, and current assets 
totalling $1,880.64, resulting in an excess of current liabilities 
over current assets of $22,244.59. 


(b) Respondent’s current liabilities, as of December 31, 
1974, exceeded its current assets. As of said date, respondent had 
current liabilities totalling $22,559.07, and current assets 
totalling $2,462.21, resulting in an excess of current liabilities 
over current assets of $20,096.86. 


3. Respondent, during the period from November 29, 1974 
through December 31, 1974, engaged in business as a market 
agency in commerce notwithstanding that during such period re- 
spondent’s current liabilities exceeded its current assets. 


4. Respondent, during the period from November 29, 1974 
through December 31, 1974, failed to maintain properly its 
Custodial Account for Shippers’ Proceeds, hereinafter referred to 
as the custodial account, thereby endangering the faithful and 
prompt accounting therefor and payment of the portions thereof 
due the owners or consignors of livestock, in that: 


(a) As of November 29, 1974, respondent had outstanding 
checks drawn on its custodial account in the amount of $9,954.72, 
and had, to offset such checks, cash in its custodial account in the 
amount of $1,743.78, no deposits in transit, and no current 
proceeds receivable, resulting in a deficiency of $8,210.94 in funds 
available to pay shippers’ proceeds; 


(b) As of December 31, 1974, respondent had outstanding 
checks drawn on its custodial account in the amount of $8,427.00, 
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and an overdraft of its custodial account in the amount of 
$3,247.45, and had, to offset such checks and overdraft, no 
deposits in transit, and no current proceeds receivable, resulting 
in a deficiency of $11,674.45 in funds available to pay shippers’ 
proceeds; 


(c) Such deficiencies were due, in part, to respondent’s 
failure to deposit in its custodial account, within the time pre- 
scribed by the regulations, an amount equal to the proceeds re- 
ceivable from sales of consigned livestock. 


5. (a) Respondent, during the period from November 23, 1974 
through December 31, 1974, employed E. D. “Speck’”’ Fenner as 
its ringman-starter at the stockyard, notwithstanding that said 
E. D. “Speck’’ Fenner, during such period of employment, was 
separately registered with the Secretary of Agriculture as a mar- 
ket agency, buying on commission, and was so operating at the 
stockyard. 


(b) Respondent, at the stockyard at sales held on the dates 
set forth in paragraph V(b) of the complaint, permitted the said 
E. D. “Speck” Fenner to purchase livestock from consignments 
for his own account. 


6. Respondent, on or about the dates and in the transactions 
set forth in paragraph VI of the complaint, submitted accounts of 
sale to consignors of livestock, which accounts failed to show the 
true and correct names of the purchasers of such livestock. Re- 
spondent retained copies of such accounts of sale as part of its 
records. 


7. Respondent, on or about December 21, 1974, paid to James 
Haggard, a livestock buyer for Hygrade Food Products Corp., 
Fort Worth, Texas, the sum of $50.00 as a gift for attending on a 
regular basis the sales held at the stockyard. 


8. Respondent has submitted a financial statement demon- 
strating that it is no longer insolvent, and a custodial account 
analysis demonstrating that the deficit in its custodial account 
has been eliminated. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 2, re- 
spondent’s financial condition did not meet the requirements of 
the Act (7 U.S.C. 204). 





COX COMMISSION CoO. 1181 
Cite as 34 A.D. 1178 


By reason of the facts set forth in Finding of Fact No. 3, re- 
spondent has wilfully violated sections 307 and 312(a) of the Act 
(7 U.S.C. 208, 213(a)). 


By reason of the facts set forth in Finding of Fact No. 4, re- 
spondent has wilfully violated sections 304, 307, and 312(a) of the 
Act (7 U.S.C. 205, 208, 213(a)), and section 201.42 of the regula- 
tions (9 CFR 201.42). 


By reason of the facts set forth in Finding of Fact No. 5, re- 
spondent has wilfully violated sections 307 and 312(a) of the Act 
(7U.S.C. 208, 213(a)), and sections 201.57(a) and 201.66(b) of the 
regulations (9 CFR 201.57(a), 201.66(b)). 


By reason of the facts set forth in Finding of Fact No. 6, re- 
spondent has wilfully violated sections 307, 312(a), and 401 of the 
Act (7 U.S.C. 208, 213(a), 221), and 201.43(a) of the regulations (9 
CFR 201.43(a)). 


By reason of the facts set forth in Finding of Fact No. 7, re- 
spondent has wilfully violated sections 307 and 312(a) of the Act 
(7 U.S.C. 208, 213(a)). 


Inasmuch as the respondent has consented to the issuance of 
the order set forth below, has demonstrated that it is no longer in- 
solvent and that the deficit in its custodial account has been 
eliminated, and the complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent, its successors, officers, directors, agents, and em- 
ployees, directly or through any corporate or other device, shall 
cease and desist from: 


1. Operating as a market agency in commerce while its current 
liabilities exceed its current assets; 


2. Failing to deposit in its Custodial Account for Shippers’ 
Proceeds, within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)), an amount equal to the proceeds 
receivable from sales of consigned livestock; 


3. Failing to otherwise maintain its Custodial Account for 
Shippers’ Proceeds in conformity with the provisions of section 
201.42 of the regulations (9 CFR 201.42); 


4. Permitting its ringman-starter or any of its employees en- 





1182 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 34 A.D. 1182 


gaged in the actual conduct of auction sales by respondent to 
purchase livestock from consignments for any purpose for their 
own account; 


5. Employing or permitting any person engaged in buying live- 
stock at the stockyard as a dealer or market agency, or any em- 
ployee of such person, to perform any service or duty in connec- 
tion with the furnishing by respondent of stockyard services; 


6. Issuing accounts of sale to the owners or consignors of live- 
stock which fail to show the true and correct names of the 
purchasers of such consigned livestock; and 


7. Making payments in any form to livestock buyers and/or 
consignors as an inducement to such buyers or consignors to 
attend public livestock sales conducted by respondent. 


This order shall have the same force and effect as if entered af- 
ter full hearing and shall become effective on the sixth day after 
service upon respondent. 


Copies hereof shall be served upon the parties. 


(No. 16,629) 


In re F. R. Wits. P&S Docket No. 5130. Decided August 11, 
1975. 


Consent order 


Respondent has consented to the issuance of a cease and desist order against him 
for violating the Act and regulations in failing to comply with the bonding 
requirements thereof. Respondent is ordered to cease and desist from such 
violations. 


Rodney J. Streff, for complainant. 
Respondent pro se. 


Decision by Victor J. Palmer, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a Complaint 
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filed on April 7, 1975, by the Administrator, Packers and Stock- 
yards Administration, United States Department of Agriculture, 
charging that the respondent has wilfully violated the Act and the 
regulations issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the jurisdic- 
tional allegations of the Complaint, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure 
under the Rules of Practice (9 CFR 202.1 et seq.) and consents to 
the issuance of a specified order containing findings of fact and 
conclusions based upon the allegations of the Complaint, the 
order to become effective on the sixth day after service upon re- 
spondent. Complainant has recommended that the order con- 
sented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) F. R. Wills, hereinafter referred to as the respondent, is 
an individual with his principal place of business located at 3037 
Jane Lane, Fort Worth, Texas 76117. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying livestock in com- 
merce on a commission basis; 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent was notified by personal service on or about 
December 21, 1974, by a certified letter dated October 25, 1974, 
that if he continued his livestock operations without bond cover- 
age as required under the Act and the regulations, he would be in 
violation of section 312(a) of the Act and sections 201.29 and 
201.30 of the regulations promulgated thereunder. Notwith- 
standing such notice, respondent has continued to engage in the 
business of a market agency, buying and selling livestock on com- 
mission in commerce, without filing and maintaining a reasonable 
bond or its equivalent, as required under the Act and the regula- 
tions. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2, respondent 
has wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)) 
and sections 201.29 and 201.30 of the regulations (9 CFR 201.29, 
201.30). 
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Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in any busi- 
ness in commerce in any capacity for which bonding is required 
under the Packers and Stockyards Act and the regulations 
without filing and maintaining a reasonable bond or its equiv- 
alent, as required by the Act and the regulations. 


This order shall have the same force and effect as if entered af- 
ter full hearing and shall be effective on the sixth day after service 
upon respondent. 


Copies hereof shall be served upon the parties. 


(No. 16,630) 


In re De Jona Packinc Company, et al. P&S Docket No. 5087. 
Decided August 14, 1975, with respect to Gene Thorp. 


Answer — failure to file — Bids — refusal to make — Conspiracy or agree- 
ment — imposing terms and conditions of purchase and payment — Failure 
to pay when due 


Where respondent Gene Thorp violated the Act and regulations in connection 
with his operations as a packer under the Act as found herein, this respond- 
ent is ordered to cease and desist from such violations. 


Rodney J. Streff, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter called the Act. It was instituted by a complaint 
filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture. The complaint 
alleges that respondents violated sections 202(a), (e) and (g) of the 
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Act (7 U.S.C. 192(a), (e) and (g)) and sections 201.43(b), 201.69 
and 201.70 of the regulations (9 CFR 201.43(b), 201.69 and 
201.70). 


Copies of the complaint and the Rules of Practice governing 
proceedings under the Act were served by the Hearing Clerk by 
certified mail on respondent Gene Throp on February 3, 1975. 


Respondents were informed in the complaint and letter of serv- 
ice that an answer should be filed in accordance with the rules of 
practice, and that failure to file an answer denying the allegations 
in the complaint and requesting an oral hearing would constitute 
admission of such allegations and waiver of such hearing. Re- 
spondent Gene Thorp has not filed an answer in accordance with 
the rules of practice. 


Accordingly, the material facts alleged in the complaint, which 
are admitted by the failure of respondent Gene Thorp to file an 
answer, are adopted and set forth herein as the findings of fact 
with respect to said respondent. 


This Decision and Order, therefore, is issued pursuant to sec- 
tion 202.9(c) of the Rules of Practice (9 CFR 202.9(c)). 


FINDINGS OF FACT 


1. (a) Respondent Gene Thorp is an individual doing business 
as a partner in G&G Meats, whose principal place of business is 
located at Seattle, Washington, and whose business address is 
1919 Western Avenue, Seattle, Washington 98101. At times ma- 
terial herein, respondent Gene Thorp has done business on behalf 
of Thorp Meats, Inc., whose principal place of business is located 
at Snohomish, Washington, and whose business address is Route 
4, P.O. Box 587-B, Snohomish, Washington 98290. 


(b) Respondent Gene Thorp is now and at all times material 
herein was engaged in the business of buying livestock in com- 
merce for purposes of slaughter and manufacturing or preparing 
livestock products for sale or shipment in commerce. 


(c) Respondent Gene Thorp is now and at all times material 
herein was a packer within the meaning and subject to the provi- 
sions of the Act. 


2. Burlington Sales Pavilion, Inc., stockyard, Burlington, 
Washington; Enumclaw Sales Pavilion stockyard, Enumclaw, 
Washington; Farmers Auction stockyard, Everson, Washington; 
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Lynden Auction Market, Inc., stockyard, Lynden, Washington; 
Marysville Livestock Auction, Inc., stockyard, Marysville, 
Washington; Snohomish Auction Market stockyard, Snohomish, 
Washington; and Tacoma Livestock Market  stockyard, 
Spanaway, Washington, hereinafter referred to as the stockyards, 
are now and at all times material herein were stockyards posted 
under and subject to the provisions of the Act. 


3. Under the customary and approved trade practices and mar- 
keting procedures established at livestock auction markets, 
including the stockyards referred to in finding of fact 2 herein- 
above, the purchase of any livestock thereat is on an “‘as is”’ basis, 
unless expressly specified otherwise by such markets at the time 
of the purchase of a noticeably unhealthy animal, and the full 
payment therefor is due within one business day of such purchase, 
absent a different arrangement expressly agreed upon by the 
relevant parties before the time of the purchase of the animal. 


4. (a) During a period of time commencing around or shortly 
before February 1972 and continuing until around or shortly after 
May 1974, respondent Gene Thorp entered into and participated 
in a conspiracy, combination, agreement or arrangement with the 
other respondent packers to unilaterally and unfairly dictate 
terms and conditions for their purchases of cattle at the stock- 
yards which were contrary to and violative of the stockyards’ 
customary and approved trade practices and marketing 
procedures described in finding of fact 3 hereinabove. Specifically, 
respondent Gene Thorp and the other respondent packers entered 
into and participated in a collective scheme whereby they at- 
tempted to make their purchases of cattle at the stockyards sub- 
ject to the condition that there would be no payment for any live- 
stock purchased at the stockyards which were found after 
slaughter to be unfit for human consumption and to delay their 
payments for all livestock purchased at the stockyards until the 
close of the third business day following such purchases. 


(b) Although the livestock buying operations of respondent 
Gene Thorp and the other respondent packers should have been 
conducted in competition with and independently of each other, 
their conspiracy, combination, agreement or arrangement to 
arbitrarily and unjustly revise the established trade practices and 
marketing procedures of the stockyards as applied to their pur- 
chases of livestock thereat and their course of conduct in connec- 
tion therewith was designed for the purpose of and had the effect 
of limiting and restraining commerce with respect to such live- 
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stock transactions. As part of and in furtherance of such 
conspiracy, combination, agreement or arrangement, respondent 
Gene Thorp engaged in the acts specified in findings of fact 5 and 
6 hereinbelow. 


5. (a) From on or shortly before February 8, 1972, to on or 
about February 15, 1972, respondent Gene Thorp and the other 
respondent packers or their authorized representatives agreed 
upon and signed a written document which stated, in essence, 
that they would thereafter make bids for cattle only upon the 
condition that such livestock be found after slaughter to be fit for 
human consumption by appropriate Government inspectors and 
that beginning March 1, 1972, payment for such livestock would 
be delayed until the close of the third bank business day following 
the date of the bid therefor in order to determine whether such 
livestock was fit for human consumption and no payment would 
be made for any of such livestock found to be unfit for human con- 
sumption. Between on or about February 15, 1972 to on or about 
February 23, 1972, copies of said written document were sent to 
the stockyards. 


(b) None of the owners of the stockyards accepted the terms 
and conditions demanded by respondent Gene Thorp and the 


other respondent packers signing the February 1972 written 
document described in subparagraph (a) of this finding of fact 
hereinabove. On February 23, 1972, Marysville Livestock Auc- 
tion, Inc., sent letters to respondent Gene Thorp and the other re- 
spondent packers signing the written document in question ad- 
vising them that it considered their pronounced purchasing policy 
to be an open violation of the Act and that it was rejecting such 
pronouncement. Additionally, Lynden Auction Market, Inc., and 
Snohomish Auction Market registered complaints with the 
Packers and Stockyards Administration of this Department con- 
cerning their disapproval of such pronouncement; Burlington 
Sales Pavilion, Inc., and Tacoma Livestock Market made specific 
announcements that they would continue to sell livestock on an 
“‘as is’’ basis; Burlington Sales Pavilion, Inc., and Lynden Auc- 
tion Market, Inc., continued to rely on signs posted at their 
respective establishments that livestock are sold ‘‘as is’; and 
Snohomish Auction Market orally contacted one of the other re- 
spondent packers regarding the pronouncement. 


(c) On March 9, 1972, the Packers and Stockyards Ad- 
ministration sent letters to respondent Gene Thorp and the other 
respondent packers signing the written document in question ad- 
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vising them that it considered their pronounced purchasing ar- 
rangements to be a violation of the Act and that further adminis- 
trative action in this regard would be necessary if they did not 
“‘reconsider’’ such arrangement. 

6. (a) Respondent Gene Thorp and the other respondent 
packers refused to make any bids for or purchases of cattle at the 
stockyards during a period of time from on or about May 1, 1974 
through on or about May 15, 1974. 


(b) The course of action by respondent Gene Thorp and the 
other respondent packers in refusing to buy livestock from the 
stockyards during the first two weeks of May 1974 was taken 
despite the fact that they were regular purchasers of livestock 
from the stockyards. 


(c) Over the last two weeks of May 1974 or shortly thereaf- 
ter, respondent Gene Thorp and some of the other respondent 
packers advised some of the stockyards that they would rescind 
their conditions that purchases of livestock be made on a “‘‘sub- 
ject”’ basis. Furthermore, respondent Gene Thorp and the other 
respondent packers resumed their regular purchases of livestock 
at all of the stockyards beginning on or around May 16, 1974. 


CONCLUSIONS 


By reason of the facts contained in findings of fact 1 through 5 
and 6 hereinabove, respondent Gene Thorp, in his capacity as 
packer, has violated sections 202(a), (e) and (g) of the Act (7 
U.S.C. 192(a), (e) and (g)) and sections 201.43(b), 201.69 and 
201.70 of the regulations (9 CFR 201.43(b), 201.69, 201.70). 


ORDER 


Respondent Gene Thorp, directly or through any corporate or 
other device, in connection with his operations as a packer, shall 
cease and desist from: 


1. Entering into or acting in furtherance of any conspiracy, 
combination, agreement or arrangement with any other packer or 
livestock buyer for the purpose or with the effect of establishing or 
imposing any terms or conditions relating to the purchase of or 
the payment for livestock purchased in commerce. 


2. Conducting any of his operations relating to the purchase of 
livestock in commerce jointly or in combination with any other 
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packer or livestock buyer, or furnishing any information of such 
buying operations to any other packer or livestock buyer. 


3. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Such order shall have the same force and effect as if entered af- 
ter full hearing and shall be effective on the first day after this 
decision and order becomes final.* 


Copies of this order shall be served upon the parties and this 
order shall become final 35 days after service hereof upon re- 
spondent Gene Thorp unless there is an appeal to the Secretary as 
provided in sections 202.16(d) and 202.18 of the Rules of Practice 
(9 CFR 202.16(d) and 202.18). 


(No. 16,631) 


In re Lee BReEITSPRECHER. P&S Docket No. 5121. Decided August 
23, 1975. 


Insufficient funds checks or drafts — Insolvency — current liabilities ex- 
ceeding current assets — Purchase price — failure to pay promptly and in full 
— Sanction 


Where respondent violated the Act and regulations in connection with his op- 
erations as a dealer and market agency as found herein, respondent is sus- 
pended as a registrant under the Act for a period of 10 days and thereafter 
until he demonstrates that he is no longer insolvent. 


Rodney J. Streff, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter called the Act. It was instituted by a complaint 
filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture. The Complaint 
alleges that respondent’s financial condition does not meet the re- 


*The Decision and Order became final August 14, 1975. —Ed. 
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quirements of the Act (7 U.S.C. 204) and that respondent wilfully 
violated section 312(a) of the Act (7 U.S.C. 213(a)) and section 
201.43(b) of the regulations (9 CFR 201.43 (b)). 


Copies of the complaint and the Rules of Practice governing 
proceedings under the Act were served upon respondent by the 
Hearing Clerk by certified mail. 


Respondent was informed in the letter of service that an answer 
should be filed within 20 days, and that failure to answer denying 
the allegations in the complaint and requesting an oral hearing 
would constitute admission of such allegations and waiver of such 
hearing. 


Accordingly, the material facts alleged in the complaint, which 
are admitted by Respondent’s failure to file an answer, are 
adopted and set forth herein as the findings of fact. 


This Decision and Order, therefore, is issued pursuant to sec- 
tion 202.9(c) of the Rules of Practice (9 CFR 202.9(c)). 


FINDINGS OF FACT 


1. (a) Lee E. Breitsprecher, hereinafter referred to as the re- 
spondent, is an individual d/b/a Lewiston Livestock Market 
whose principal place of business is located at Lewiston, Minne- 
sota 55952. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account and selling livestock in 
commerce on a commission basis; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce and as a market 
agency to sell livestock in commerce on a commission basis. 


2. (a) Respondent’s current liabilities as of January 15, 1975, 
exceeded his current assets. As of January 15, 1975, respondent 
had current liabilities totaling $81,891.46 and current assets 
totaling $1,100.01, resulting in an excess of current liabilities over 
current assets of $80,791.45. 


(b) Respondent’s current liabilities presently exceed his cur- 
rent assets. 


3. (a) Respondent, in connection with his operations as a deal- 
er, on or about the dates and in the transactions set forth below, 
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purchased livestock in commerce, and in purported payment 
therefor, issued checks which were returned unpaid by the bank 
upon which they were drawn because respondent did not have 
sufficient funds on deposit in the account upon which such checks 
were drawn. 


Amount 

Date of Date of No. of of Purchased 
Purchase Check Head Check From 
12/9/74 12/9/74 1 $ 135.20 Donald Sorenson 
12/14/74 12/14/74 8 199.40 Carl Brandau 
12/19/74 12/19/74 6 1,200.00 Norman Geise 
12/19/74 12/19/74 11 2,043.00 Frank Durgin 
12/19/74 12/19/74 _ 24.00 Don Dammen 

(b) Respondent, in connection with his operations as a deal- 
er, on or about the dates and in the transactions set forth in sub- 
paragraph (a) above, purchased livestock in commerce and failed 
to pay, when due, the full purchase price of such livestock. 


(c) As of January 14, 1975, there remained unpaid by the re- 
spondent a total of $3,596.60 for the livestock set forth in sub- 
paragraph (a) above. 


CONCLUSIONS 


By reason of the facts found in Findings of Fact 2 herein, re- 
spondent’s financial condition does not meet the requirements of 
the Act (7 U.S.C. 204). 


By reason of the facts found in Findings of Fact 3 herein, re- 
spondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)) and section 201.43(b) of the regulations (9 CFR 201.43(b)). 


ORDER 


Respondent, his agents and employees, directly or through any 
corporate or other device, in connection with his operations under 
the Act, shall cease and desist from: 


1. Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds, to 
pay such checks or drafts, on deposit in the bank account from 
which such checks or drafts are to be paid; and 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Respondent is suspended as a registrant under the Act for a 
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period of ten (10) days and thereafter until he demonstrates that 
he is no longer insolvent. When respondent demonstrates that he 
is no longer insolvent, a supplemental order will be issued in this 
proceeding terminating this suspension after the expiration of the 
ten (10) day period. 


This order shall be effective from the sixth day after the Deci- 
sion and Order becomes final.* Copies hereof shall be served upon 
the parties. 


Pursuant to the Rules of Practice governing procedures under 
the Packers and Stockyards Act, this Decision and Order shall 
become final without further proceedings 35 days after service 
hereof, UNLESS appealed to the Secretary by a party hereto 
within 30 days after service, as provided in sections 202.16 and 
202.18 of the Rules of Practice. 


(No. 16,632) 


In re Ivan H. Leur. P&S Docket No. 5117. Decided August 23, 
1975. 


Accounts and records — incomplete or incorrect — Checks or drafts — insuf- 
ficient funds — Insolvency — Failure to pay when due — Sanction 


Where respondent wilfully violated the Act and regulations in connection with 
the keeping of accounts and records, issuance of checks or drafts, and failure 
to pay when due as found herein, respondent is suspended as a registrant 
under the Act for a period of 30 days and thereafter until he demonstrates 
that he is no longer insolvent. 


Dennis L. Strawderman, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter called the Act. It was instituted by a Complaint 
filed by the Administrator, Packers and Stockyards Administra- 


*The Decision and Order became final August 23, 1975. — Ed. 
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tion, United States Department of Agriculture. The Complaint 
alleges that respondent’s financial condition does not meet the re- 
quirements of the Act and that respondent has wilfully violated 
section 221 and 312(a) of the Act (7 U.S.C. 204 and 213(a)) and 
section 201.43(b) of the regulations (9 CFR 201.43(b)). 


Copies of the Complaint and the Rules of Practice governing 
proceedings under the Act were served upon respondent by the 
Hearing Clerk by certified mail. 


Respondent was informed in the letter of service that an answer 
should be filed within twenty (20) days, and that failure to answer 
denying the allegations in the Complaint and requesting an oral 
hearing would constitute admission of such allegations and waiver 
of such hearing. 


Accordingly, the material facts alleged in the Complaint, which 
are admitted by respondent’s failure to file an answer, are adopted 
and set forth herein as the Findings of Fact. 


This Decision and Order, therefore, are issued pursuant to sec- 
tion 202.9(c) of the Rules of Practice, as amended (9 CFR 202.9(c) 
as amended). 


FINDINGS OF FACT 


1. (a) Ivan H. Lehr, hereinafter referred to as the respondent, 
is an individual whose address is Wishek, North Dakota 58495. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. (a) Respondent’s current liabilities as of January 20, 1975, 
exceeded his current assets. As of January 20, 1975, respondent 
had current liabilities totaling $21,746.51 and current assets 
totaling $18,904.37, resulting in an excess of current liabilities 
over current assets of $2,842.14. 


(b) Respondent, during the aforementioned period of insol- 
vency engaged in business as a dealer in commerce, notwith- 
standing the fact that during said period respondent’s current 
liabilities exceeded his current assets. 
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(c) Respondent’s current liabilities presently exceed his cur- 
rent assets. 


3. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce, and in purported payment 
therefor, issued checks which were returned unpaid by the bank 
upon which they were drawn because respondent did not have 
sufficient funds on deposit in the accounts upon which such 
checks were drawn. 

Date Number Amount 
of Head of 
Purchased Check Payee 
11 cattle $1,553.58 Linton Livestock Sales, Inc. 
12/13/74 6 cattle 897.79 Linton Livestock Sales, Inc. 
12/13/74 65 cattle 5,178.97 Linton Livestock Sales, Inc. 
12/13/74 10 cattle 1,179.96 Linton Livestock Sales, Inc. 
and 
16 hogs 
12/16/74 31 hogs 2,877.16 Edgeley Livestock Sales, Inc. 
1/6/75 16 cattle 2,781.62 Edgeley Livestock Sales, Inc. 
and 
8 hogs 
1/6/75 34 cattle 2,943.54 " Edgeley Livestock Sales, Inc. 


4. (a) Respondent in connection with his operations as a deal- 
er, on or about the dates and in the transactions set forth in para- 
graph 3 above, purchased livestock in commerce, and failed to 
pay, when due, the full purchase price for such livestock. 


(b) As of January 20, 1975, there remained unpaid by re- 
spondent a total of $19,243.13 for said livestock. 


5. Respondent, during the period of December 9, 1974, through 
January 20, 1975, in connection with his business as a dealer sub- 
ject to the Act, failed to keep accounts, records, and memoranda 
which fully and correctly disclosed all transactions involved in his 
business. Respondent, during said period, failed to keep and 
maintain: (1) general ledger of accounts, (2) a cash disbursements 
and cash receipts journal and (3) maintain all invoices showing 
purchases and sales. 


CONCLUSIONS 


By reason of the facts alleged in Paragraph 2 herein, respond- 
ent’s financial condition does not meet the requirements of the 
Act (7 U.S.C. 204). 
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By reason of the facts alleged in Paragraphs 3 and 4 herein, re- 
spondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)) and section 201.43(b) of the regulations (9 CFR 201.43(b)). 


By reason of the facts alleged in Paragraph 5 herein, respondent 
has violated section 401 of the Act (7 U.S.C. 221). 


ORDER 


Respondent, in connection with his operations as a dealer in 
commerce under the Act, shall cease and desist from: 


(1) Operating while his current liabilities exceed his current 
assets; 


(2) From issuing checks or drafts in payment for livestock pur- 
chased in commerce without having and maintaining sufficient 
funds, to pay such checks or drafts, on deposit in the bank 
accounts from which such checks or drafts are to be paid; and 


(3) Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


Respondent shall keep accounts, records, and memoranda 
which will fully and correctly disclose all transactions involved in 
his business as a dealer subject to the Act including a general 
ledger, a cash receipts journal, a cash disbursements journal, and 
retain all of his purchase and sales invoices. 


Respondent is suspended as a registrant under the Act for a 
period of thirty (30) days and thereafter until he demonstrates 
that he is no longer insolvent. When respondent demonstrates 
that he is no longer insolvent, a Supplemental Order will be issued 
in this proceeding terminating this suspension after the expiration 
of the thirty (30) day period. 


This order shall become effective from the sixth ‘ay after the 
Decision and Order becomes final/* Pursuant to the amended 
Rules of Practice governing proceedings under the Packers and 
Stockyards Act, this Decision and Order shall become final, 
without further proceedings, thirty-five (35) days after service 
hereof UNLESS appealed to the Secretary by a party hereto 
within 30 days after service, as provided in section 202.16 and 
202.18 of the Rules of Practice as amended. 


Copies hereof shall be served upon the parties. 


*The Decision and Order became final August 23, 1975. —Ed. 
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(No. 16,633) 


In re Georce L. Gates. P&S Docket No. 5111. Decided July 30, 
1975. 


Consent order 


Respondent has consented to a cease and desist order against him for violating 
the Act and regulations in connection with the maintenance of his custodial 
account for shippers proceeds as found herein. Respondent is ordered to 
cease and desist from such violations. 


Thomas Walsh, for complainant. 
Thomas J. Kellish, Tully, N.Y., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et © 
seq.), hereinafter referred to as the Act, instituted by a Complaint 
filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, charging that the 
respondent has wilfully violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the jurisdic- 
tional allegations of the complaint, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure 
under the rules of practice (9 CFR 202.1 et seqg.), and consents to 
the issuance of a specified order containing findings of fact and 
conclusions based upon the allegations of the complaint, the order 
to be effective on the sixth day after service upon respondent. 
Complainant has recommended that the order consented to by the 
respondent be issued. Complainant has also recommended that 
the respondent not be suspended as a registrant under the Act 
because respondent has demonstrated that the deficit in his 
Custodial Account for Shippers’ Proceeds has been eliminated. 


FINDINGS OF FACT 


1. (a) George L. Gates, herein referred to as the respondent, is 
an individual, doing business as Apulia Livestock, with his prin- 
cipal place of business located at Apulia, New York, and his 
mailing address is Route 80, Main Street, Apulia Station, New 
York 13020. 
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(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operating 
the Apulia Livestock stockyard, posted under the subject to the 
provisions of the Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of buying and selling live- 
stock in commerce for his own account and selling livestock on a 
commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell and as a dealer to buy and sell livestock in 
commerce. 


2. Respondent, during the period from August 30, 1974 
through November 1, 1974, failed to maintain properly his 
Custodial Account for Shippers’ Proceeds, hereinafter referred to 
as the custodial account, thereby endangering the faithful and 
prompt accounting therefor and payment of the portions thereof 
due the owners or consignors of livestock, in that: 


(a) As of August 30, 1974, respondent had outstanding 
checks drawn on his custodial account in the amount of $6,356.39, 
and an overdraft of said custodial account in the amount of 
$8,789.46, and had, to offset such checks and overdraft, no de- 
posits in transit, and no current proceeds receivable, resulting in a 
deficiency of $15,145.85 in funds available to pay shippers’ 
proceeds; 


(b) As of October 4, 1974, respondent had outstanding 
checks drawn on his custodial account in the amount of 
$14,707.74, and had, to offset such checks, cash in his custodial 
account in the amount of $184.77, no deposits in transit, and no 
current proceeds receivable, resulting in a deficiency of $14,522.97 
in funds available to pay shippers’ proceeds; 


(c) As of November 1, 1974, respondent had outstanding 
checks drawn on his custodial account in the amount of 
$10,736.50, and had, to offset such checks, cash in his custodial 
account in the amount of $147.91, no deposits in transit, and no 
current proceeds receivable, resulting in a deficiency of $10,588.59 
in funds available to pay shippers’ proceeds; 


(d) Such deficiencies were due, in part, to respondent’s 
failure to deposit in his custodial account, within the time pre- 
scribed by the regulations, an amount equal to the proceeds re- 
ceivable from sales of consigned livestock. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 2, re- 
spondent has wilfully violated sections 307 and 312(a) of the Act 
(7 U.S.C. 208, 213(a)), and section 201.42 of the regulations (9 
CFR 201.42). 


Inasmuch as the respondent has consented to the issuance of 
the order set forth below and has demonstrated that the deficit in 
his custodial account has been eliminated, and the complainant 
has recommended that such order be issued, the order will be 
issued. 


ORDER 


Respondent shall cease and desist from: 


(1) Failing to deposit in his Custodial Account for Shippers’ 
Proceeds, within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)), an amount equal to the proceeds 
receivable from sales of consigned livestock; and 


(2) Failing to otherwise maintain his Custodial Account for 
Shippers’ Proceeds in conformity with the provisions of section 


201.42 of the regulations (9 CFR 201.42). 


This order shall have the same force and effect as if entered af- 
ter full hearing and shall become effective on the sixth day after 
service upon respondent. 


Copies hereof shall be served upon the parties. 


(No. 16,634) 


In re Tom BEAN Commission Company. P&S Docket No. 5088. De- 
cided July 31, 1975. 


Custodial account for shippers proceeds — failure to maintain and to deposit 
in accordance with regulations — Permitting purchases of consigned livestock 
by employees for their own accounts 


Where respondent violated the Act and regulations in connection with the main- 
tenance and deposits in its custodial account, and in permitting purchases 
of consigned livestock for personal accounts of employees as found herein, 
respondent is ordered to cease and desist from such violations. 
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Thomas Walsh, for complainant. 
Paul Brown, Sherman, TX, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a Complaint 
filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, charging that the 
respondent has willfully violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). 


Respondent, filed an answer and requested an oral hearing. An 
oral hearing was held in Dallas, Texas, on July 16, 1975, before 
Judge John G. Liebert, Office of Administrative Law Judges, 
United States Department of Agriculture. Respondent was rep- 
resented by John W. Ellis, Brown & Hill, Sherman, Texas. Com- 
plainant was represented by Thomas M. Walsh, Office of the 
General Counsel, United States Department of Agriculture, 
Washington, D.C. Following a pre-hearing conference and at the 
hearing, the respondent entered into a stipulation admitting the 
allegations of the Complaint, with modifications of certain de- 
tails, and consented to the issuance of an order containing 
findings of fact and conclusions based upon the stipulation. The 
Administrative Law Judge requested complainant’s attorney to 
submit a recommended order conforming to the stipulation 
entered into at hearing. The recommended order was filed, and 
complainant has recommended that it be issued. The order set 
forth below conforms to the stipulation entered into at hearing. 


FINDINGS OF FACT 


1. (a) Tom Bean Commission Company, hereinafter referred to 
as the respondent, is a corporation with its principal place of busi- 
ness located at Tom Bean, Texas, and its mailing address is P.O. 
Box 365, Tom Bean, Texas 75489. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operating 
the Tom Bean Commission Company stockyard, posted under 
and subject to the provisions of the Act, hereinafter referred to as 
the stockyard; 
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(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


2. Respondent, in connection with its operations as a market 
agency in commerce, during the period from December 30, 1974, 
through October 31, 1974, failed to maintain properly its 
Custodial Account for Shippers’ Proceeds, hereinafter referred to 
as the custodial account, thereby endangering the faithful and 
prompt accounting therefor and payment of the portions thereof 
due the owners or consignors of livestock. 


(a) As of September 30, 1974, respondent had outstanding 
checks drawn on its custodial account in the amount of 
$24,485.73, and had, to offset such checks, cash in its custodial 
account in the amount of $15,471.20, no current proceeds 
receivable, and no deposits in transit, resulting in a deficiency of 
$9,014.53 in funds available to pay shippers’ proceeds. 


(b) As of October 31, 1974, respondent had outstanding 
checks drawn on its custodial account in the amount of 
$23,812.54, and had, to offset such checks, cash in its custodial 


account in the amount of $5,811.08, no current proceeds receiv- 
able, and no deposits in transit, resulting in a deficiency of 
$18,001.46 in funds available to pay shippers’ proceeds. 


(c) Such deficiencies were due to respondent’s failure to 
reimburse its custodial account, within the time prescribed by the 
regulations, in an amount equal to the amount of insufficient 
funds checks tendered to respondent by buyers of consigned live- 
stock and in an amount equal to the proceeds receivable due from 
the respondent for its purchases of market support cattle. 


3. Respondent, on or about the dates and in the transactions 
specified in paragraph III of the Complaint, permitted William 
Smallwood, who was employed by respondent as its ringman- 
starter, to purchase for his own account livestock which had been 
consigned to it for sale on a commission basis. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 2, re- 
spondent has willfully violated sections 304, 307, and 312(a) of the 
Act (7 U.S.C. 205, 208, 213(a)), and section 201.42 of the regula- 
tions (9 CFR 201.42). 
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By reason of the facts set forth in Finding of Fact No. 3, re- 
spondent has willfully violated sections 304, 307, and 312(a) of the 
Act (7 U.S.C. 205, 208, 213(a)), and section 201.57(a) of the reg- 
ulations (9 CFR 201.57(a)). 


Inasmuch as the respondent has entered into a stipulation ad- 
mitting the allegations of the Complaint and consenting to the 
issuance of an appropriate cease and desist order, and the com- 
plainant has recommended that the order be issued, the order will 
be issued. 


ORDER 


Respondent, its officers, directors, agents, and employees, di- 


rectly or through any corporate or other device, shall cease and 
desist from: 


1. Failing to deposit in its Custodial Account for Shippers’ 
Proceeds, within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)), an amount equal to the proceeds 
receivable from sales of consigned livestock; 


2. Failing to otherwise maintain its Custodial Account for 


Shippers’ Proceeds in conformity with section 201.42 of the reg- 
ulations (9 CFR 201.42); and 


3. Permitting its ringman-starter, or other persons engaged in 
the actual conduct of auction sales by respondent, to purchase 


livestock out of consignments for any purpose for their own 
account. 


This order shall be effective on the sixth day after service upon 
respondent. 


Copies hereof shall be served upon the parties. 
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Perishable Agricultural Commodities Act, 1930 


A. J. Tessas & Sons Company v. Fruit & Propuce Prepar, 
Inc. and/or American Brokers. PACA Docket No. 
2-3517. Invoice prices — balance due — Reparation 


A. Cavatiaro Co., Inc. v. THe Farmers Green THumMB 
Inc. PACA Docket No. 2-3863. Default 


A. Cavatiaro Co. Inc. v. Ferrema WHOLESALE Fruit AND 
Propuce. PACA Docket No. 2-3858. Default 


Bive Star Growers, Inc. v. Exizonpo Bros. Propuce, 
Inc. PACA Docket No. 2-3869. Default 


BrapLey Propuce Company v. GRAND PrarriE Propuce 
Broxerace, Inc. PACA Docket No. 2-3871. Default 
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pucE BroxeraGE, Inc. PACA Docket No. 2-3838. De- 
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— measure of — Dismissal 
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awarded for 


Cove Va.tiey Packers v. Dotce Brotners. PACA Docket 
No. 2-3851. Default 
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tors, Inc. PACA Docket No. 2-3774. Default 


Dearporrr-Jackson Co. v. Davipson & Russ Tomato Co. 
PACA Docket No. 2-3862. Default 
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Perishable Agri. Commodities Act, 1930 — Cont. 


F. H. Hocus Propuce Co. v. Grant Propuce Co., Inc. 
PACA Docket No. 2-3826. Default 


Frank S. Onriver & Son v. Squme Foon Distrisurors, 
Inc. PACA Docket No. 2-3820. Default 


G & S Propuce Co., Inc. v. Patrick M. Karam, d/b/a 
R. J. Propuce Company. PACA Docket No. 2-3842. 
Default 


GLENDALE Propuce Company v. Sa-So Pouttry Sauzes Co. 
Inc. a/t/a VALENTINE Foops. PACA Docket No. 2- 
3866. Default 


GLoBAL Foop Exporters, Incorp. v. SouTHERN CALIFORNIA 
Trapinc Corp. PACA Docket No. 2-3850. Default 


GrakEsER-Pepetis Co. v. Exizonpo Bros. Propuce, Inc. 
PACA Docket No. 2-3823. Default 


HANovER INTERNATIONAL CoRPORATION Uv. BALL BROKERAGE 
Co., Inc. PACA Docket No. 2-2914. Denial of peti- 
tions to rehear and to reargue 


Hansen Frurr & Cotp Strorace Company v. ELIzonpo 
Bros. Propuce, Inc. PACA Docket No. 2-3849. De- 


INLAND Frurr & Propuce Company v. E.izonpo Bros. 
Propuce, Inc. PACA Docket No. 2-3822. Default .............- 


J. A. Woop Company v. Grant Propuce Co., Inc. PACA 
Docket No. 2-3824. Default 


J & W BroxgeraceE v. ArRLInNcTon Growers & Sates, INc. 
PACA Docket No. 2-3839. Default 


James Bros., Inc. v. Custom Packxinec, Lrp. PACA 
Docket No. 2-3855. Default 


Joun H. Norman & Sons Distrisutine Co., Inc. v. PiaGiy 
Wiccty Marion, Inc. PACA Docket No. 2-3579. 
F.o.b. transaction — suitable shipping contition ap- 
plicable — breach of warranty of — Damages — 
measure of — set-off — Dismissal 


Kino Or Spups, Inc. PACA Docket No. 2-3617. Order dis- 
missing respondent’s Petition on Appeal 


Let-Us-Pak v. Exizonpo Bros. Propuce, Inc. PACA 
Docket No. 2-3848. Default 
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Perishable Agri. Commodities Act, 1930 — Cont. 


Maa, Inc. v. Euimzonpo Bros. Propuce, Inc. PACA 
Docket No. 2-3864. Default 


MarsHALt Propuce Co., Inc. v. Mr. Taco Propuce Com- 
pany. PACA Docket No. 2-3853. Default 


MarsHALL Propuce Co., Inc. v. JoHNsON Propuce and 
C & C Propuce. PACA Docket No. 2-3854. Default 


MarsHALL Propuce Co., Inc. v. Diamonp C. Inc. PACA 
Docket No. 2-3840. Default 


Met Finerman Co., Inc. v. Montcomery Broxerace Co. 
PACA Docket No. 2-3598. Guarantee of payment — 
failure to prove — Evidence — executed affidavit — 
Contract — failure to prove breach of — Burden of 
proof — failure to sustain — Dismissal 


Meyer TomaTogs v. Paramount Tomato & Propuceg, Inc. 
PACA Docket No. 23-8868. Default ............... cece cnccens 


Monterey Bay Packinc Company v. Grant Propuce Co., 
Inc. PACA Docket No. 2-3825. Default 


Nucuier Saes, Inc. v. Dotce Brotuers. PACA Docket 
No. 2-3830. Default 


Orto, FRANKLIN H., d/b/a CentraL MARKETING SERVICE. 
PACA Docket No. 2-3818. Consent order — Sanc- 


P. E. I. Propuce Co. Lro. v. L & M Broxerace Co., 
Inc. PACA Docket No. 2-3455. Failure to deliver — 
constituting breach of contract — Cover purchase — 
recovery of as measure of damages — Damages — 
measure of — Cause of action — absence of — Dis- 
missal . 


Ricuarp A. Grass Co., Inc. v. Exizonpo Bros. Propuce, 
Inc. PACA Docket No. 2-3870. Default 


RivERBEND Farms, Inc. v. Dotce Brotuers. PACA 
Docket No. 2-3831. Default 


Sipney Newman & Co., Inc. and Wittiam Turino Co., 
Inc. PACA Docket No. 2-3744. Joint venture — 
absence of — Management agreement — not exceed- 
ed by disclosed agent — Proprietary interest — to 
share profits as compensation only for services — 
Cause of action — alleged against partnership or 
joint venture — not alleged, in the alternative, 
against either individual — Dismissal 
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Perishable Agri. Commodities Act, 1930 — Cont. 


Tricar Saues, Inc. v. Patrick M. Karam, d/b/a R. J. 
Propuce Company. PACA Docket No. 2-3481. De- 


(No. 16,635) 


Corrin Propuce SA.zs, Inc. v. WHOLESALE Propuce Suppty, INc. 
PACA Docket No. 2-3409. Decided August 1, 1975. 


Acceptance — by unloading — Contract — breach of — Damages — measure 
of — Dismissal 


Where respondent accepted the plums in issue, it became liable to complainant 
for the contract price thereof, less damages resulting from complainant’s 
breach of contract. Respondent suffered damages from such breach in the 
amount of $668.25. This amount deducted from the contract price of $930.00 
leaves $261.75 due complainant. However, since respondent has already 
paid complainant $479.75 in connection with the transaction involved, re- 
spondent has overpaid complainant in the amount of $218.00. The com- 
plaint is dismissed. 


Counterclaim — for excess payment — reparation 


Where respondent paid complainant $218.00 in excess of the amount due com- 
plainant, reparation for $218.00 is awarded as reparation to respondent 
against complainant with interest. 


Complainant pro se. 
Meier, Kennedy and Guinn, St. Paul, Minn., for respondent. 
John M. Brander, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant requests an 
award of reparation against respondent in the sum of $450.25 in 
connection with a transaction involving a shipment of plums in 
interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon the parties. A copy of the formal complaint 
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was served upon respondent, which filed an answer denying 
liability to complainant. Respondent’s answer included a counter- 
claim for freight, handling, and repacking charges totalling $317. 
Complainant filed a reply to respondent’s counterclaim. 


Since the amount in controversy either in the complaint or 
counterclaim does not exceed $3,000, the shortened procedure 
provided in the Rules of Practice, 7 CFR 47.20, is applicable. Un- 
der this procedure, the verified pleadings of the parties are con- 
sidered a part of the evidence in the case, as is the Department’s 
report of investigation. In addition, the parties were given an op- 
portunity to submit further evidence in the form of sworn state- 
ments. Complainant filed an opening statement and respondent 
did not file an answering statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Corrin Produce Sales, Inc., is a corporation 
whose address is P.O. Box 48, Reedley, California. 


2. Respondent, Wholesale Produce Supply, Inc., is a corpora- 
tion whose address is 835 South Fourth Street, Minneapolis, 
Minnesota. At the time of the transaction involved herein, the re- 
spondent was licensed under the Act. 


3. On or about the 13th day of June, 1973, in the course of 
interstate commerce and by oral contract, complainant contracted 
to sell to respondent 200 lugs of Burmosa plums, 100 lugs of 
which were size 4 x 5 and 100 lugs of which were size 4 x 4, at $4 
per lug for the 4 x 5 size and $5 per lug for the 4 x 4 size, plus 15c 
per lug precooling, for a total invoice price of $930 f.o.b. The con- 
tract was negotiated by B&L Produce, Inc., a broker. 


4. On or about June 13, 1973, from a loading point in California 
complainant shipped the 200 lugs of Burmosa plums referred to in 
Finding of Fact No. 3 to respondent at Minneapolis, Minnesota. 


5. The shipment of Burmosa plums arrived in Minneapolis, 
Minnesota, on or before June 18, 1973. 


6. On June 18, 1973, at 8:15 a.m., the plums were subjected to 
Federal inspection at respondent’s cooler at Minneapolis, Min- 
nesota. The inspection report stated in relevant part as follows: 

Products inspected & distinguishing marks: Plums in lugs labelled 
‘“‘Laemmlen Orchards, Henry Laemnlen, Reedley, Calif.,”” and stamped 


“Burmosa Plums” and to denote size (4x4 and 3x4 noted). Lugs stamped 
“Fed State Insp. 608 859.” Applicant states lot contains 200 lugs. 
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Condition of containers: Stacked in cooler at above location. 
Condition of pack: Well filled. 
Temperature of product: At various locations 42 to 45°F. 


Condition: Generally firm ripe with full yellowish green to 3/4 surface red 
color. From 12 to 52 %, average 31 % damage by light to dark brown skin 
discoloration. In 1/2 of samples none, in remainder 3 to 6 %, average 2 % 
Gray Mold Rot in various stages, mostly advanced. 


7. On June 18, 1973, respondent informed the broker of the re- 
sult of the Federal inspection. The broker then notified complain- 
ant of such results. Complainant informed the broker that the 
browning of the skin on the plums was a natural development of 
Burmosa plums and it would not develop into decay problems. 
Respondent agreed to get a second inspection in two to three 
days. 


8. On June 20, 1973, at 10:45 a.m., the plums were subjected to 
a second Federal inspection at respondent’s warehouse. The 
inspection report stated in relevant part as follows: 


Products inspected and distinguishing marks: Plums in lugs labeled, 
“Laemmlen Orchards, Henry Laemmlen, Reedley, Calif.’’ stamped, 
“Burmosa Fed State Insp. 608 859” and to denote size (3x4x5 and 4x4 
noted). Lot contains approximately 190 lugs. 


Condition of containers: On pallets in applicants cooler room. 
Condition of pack: Jumble pack, well filled. 
Temperature of product: Various points 42° F. 


Condition: Generally firm to firm ripe with from full yellowish green to 3/4 

of surface red color, mostly a tinge to 1/2 of surface red. From 10 to 34 %, 

average 22 % damage, including 2 % serious damage by brown discolora- 

tion. Average 2 % damage by bruising. From 2 to 4 %, average 3 % decay, 
generally Gray Mold Rot following skin breaks. 

9. On July 27, 1973, respondent sent a check for $479.75 to 

complainant together with an account of the sales on the 200 lugs. 


10. An informal complaint was filed on November 20, 1973, 
which was within 9 months after the alleged cause of action herein 
accrued. 


CONCLUSIONS 


Respondent unloaded the plums upon their arrival at destina- 
tion and took possession of them. We find therefore that respond- 
ent accepted the plums and is liable for their purchase price, less 
any damages resulting from any breach of contract by complain- 
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ant. Respondent contends that the plums were not in good condi- 
tion on arrival and has refused to pay the balance of the agreed 
purchase price. As the party alleging that the complainant 
breached the contract, the burden of proving its allegation by a 
preponderance of the evidence rests upon respondent. 


The condition of the plums as indicated by the inspection report 
taken upon arrival in Minneapolis, Minnesota, as set forth in 
Finding of Fact No. 6, indicates damage of an abnormal amount. 
However, complainant contends that the discoloration noted in 
the inspection report is a characteristic of Burmosa plums. Com- 
plainant has presented no convincing evidence to support this 
contention, and the fact that the discoloration was scored as 
damage in the Federal inspection report shows that it is a defect 
which is not an inherent characteristic of Burmosa plums. We 
conclude that the plums shipped did not comply with the terms of 
the contract at the time of shipment and that complainant 
therefore breached the contract. 


It should also be noted here that complainant contended that 
the parties reached an agreement after the first inspection of the 
plums, that if no substantial decay developed over the next three 
days the full price would be paid by respondent and that if sub- 
stantial decay did develop complainant would give respondent full 
protection. Respondent denies that any such agreement was 
reached. We find it unnecessary to decide this issue since it is 
clear that, if in fact such an agreement was reached, complain- 
ant’s own evidence shows that the agreement would be void 
because of its being based at least in part on complainant’s mis- 
representation that the discoloration was a characteristic of 
Burmosa plums. 


The measure of damage for breach of warranty is the difference 
at the time and place of acceptance between the value of the goods 
accepted and the value they would have had if they had been as 
warranted. Uniform Commercial Code section 2-714. For the 
value that the plums would have had if they had been as 
warranted we will accept, in the absence of other evidence, the 
f.o.b. contract price plus freight. Respondent’s freight charges 
amounted to .89 per lug or $178. We find therefore that the value 
the plums would have had if they had been as warranted was 
$1,108.00. In the absence of other evidence, for the value of the 
goods accepted we will accept the gross proceeds of the resale less 
expenses attributable to complainant’s breach. The proceeds of 
the resale were $479.75. From this amount a $40.00 repacking 
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charge should be deducted as an expense attributable to com- 
plainant’s breach. This leaves a net amount of $439.75 as the 
value of the goods accepted. The difference between these two 
sums is $668.25. Such amount deducted from the contract price of 
$930.00 leaves $261.75 as the amount due complainant from re- 
spondent. Respondent has already paid complainant $479.75 or 
$218.00 more than the amount due. The complaint therefore 
should be dismissed. Respondent has counterclaimed for a total 
amount of $317 which it alleges to be the cost of freight, repacking 
and handling charges. While the costs of these items as such 
cannot be allowed we can allow respondent to recoup the $218 paid 
to complainant in excess of what was due. We find that complain- 
ant’s failure to return this amount to respondent is a violation of 
section 2 of the Act for which reparation should be awarded with 
interest. 


ORDER 


The complaint is dismissed. 


Within 30 days from the date of this order, complainant shall 
pay to respondent, as reparation, $218.00 with interest thereon at 


the rate of 8 percent per annum from August 1, 1973, until paid. 


Copies of this order shall be served upon the parties. 


(No. 16,636) 


Met FinERMAN Co., INc. v. MontGcomMERY BrokeracE Co. PACA 
Docket No. 2-3598. Decided August 1, 1975. 


Guarantee of payment — failure to prove — Evidence — executed affidavit — 
Contract — failure to establish breach of — Burden of proof — failure to sus- 
tain — Dismissal 


Where complainant failed to sustain its burden of proof that respondent broker 
agreed to pay for the produce shipped to Shelby if Shelby did not pay, com- 
plainant failed to prove a breach of contract by respondent. The com- 
plaint is dismissed. 


Complainant pro se. 
David McGowan, Jackson, Miss., for respondent. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of reparation in the amount of $577.50 in connection with a trans- 
action in interstate commerce involving 350 cartons of lettuce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, who filed an answer 
thereto denying liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $3,000, the shortened procedure provided in sec- 
tion 47.20 of the rules of practice (7 CFR 47.20) is applicable. Un- 
der this procedure, the verified pleadings of the parties are auto- 
matically a part of the evidence in the case, as is the Department’s 
report of investigation. Complainant and respondent, respective- 
ly, were given the opportunity of submitting additional evidence 
by means of an opening and an answering statement, but neither 
did so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Mel Finerman Co., Inc., is a corporation 
whose address is P.O. Box 801, Tarzana, California. 


2. Respondent is an individual, Roy A. Montgomery, doing 
business as Montgomery Brokerage Co., whose address is P.O. 
Box 4534, Fondren Station, Jackson, Mississippi. At the time of 
the transaction involved herein, respondent was licensed under 
the Act. 


3. On or about November 15, 1973, in the course of interstate 
commerce, complainant sold to Shelby Wholesale Co., Inc., 
Hattiesburg, Mississippi, through respondent as broker, 350 
cartons of lettuce, 2-dozen size, U.S. No. 1 grade, Alfie brand, at 
an agreed price of $1.35 per carton, f.o.b. Yuma, Arizona, plus 
30c per carton precooling charge, or a total contract price of 
$577.50. It was agreed, as part of the contract of sale, that com- 
plainant would send the invoice for the lettuce to respondent; that 
respondent would forward the invoice to Shelby Wholesale; and 
that Shelby Wholesale would then secure a cashier’s check made 
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payable to complainant in the invoice amount and would forward 
both the check and the invoice back to respondent, for transmittal 
to complainant. 


4. Respondent, on November 15, 1973, issued a memorandum 
of sale, which set forth the relevant terms of the agreement as 
outlined in Finding of Fact No. 3. 


5. On November 16, 1973, and pursuant to the contract set 
forth above, complainant shipped 350 cartons of lettuce meeting 
contract requirements by truck from loading point in the State of 
Arizona to Shelby Wholesale at Hattiesburg, Mississippi. The 
lettuce, upon arrival at Hattiesburg on November 19, 1973, was 
received and accepted by Shelby Produce. 


6. Complainant, under date of November 19, 1973, addressed 
its invoice for the 350 cartons of lettuce to Shelby Produce, but 
sent the invoice to respondent. Respondent, on November 24, for- 
warded the invoice to Shelby Produce with a notation on the lower 
left hand corner as follows: 

Please secure a cashier’s check made payable to the shipper and return it to 

me. 

7. Shelby Produce sent no payment to respondent for trans- 
mittal to complainant in connection with this transaction. 


8. An informal complaint was filed on August 15, 1974, which 
was within nine months after the alleged cause of action herein 
accrued. 


CONCLUSION 


The sale and shipment of the lettuce involved herein by com- 
plainant to Shelby Produce is not disputed. Complainant claims, 
however, that Shelby Produce’s credit rating was very shaky at 
this time and that the sale was made only after respondent, in ef- 
fect, guaranteed payment of the contract price to complainant. 
According to complainant, respondent’s guarantee consisted of 
its promise to complainant that, if the lettuce were shipped to 
Shelby Produce, respondent would secure a cashier’s check from 
Shelby Produce before delivering the lettuce to Shelby. 


Respondent denies complainant’s allegations relative to any 
guarantee of payment. According to respondent, he agreed only 
to forward complainant’s invoice for the goods to Shelby Produce 
and to request from Shelby Produce a cashier’s check made pay- 
able to complainant in the invoice amount. Then it was agreed, 
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according to respondent, that he would remit both the check and 
the invoice to complainant. 


The provisions of the broker’s memorandum prepared by re- 
spondent on the date of sale, November 15, 1973, to which com- 
plainant appears to have made no objection, are in accord with re- 
spondent’s position herein. Respondent’s version of the transac- 
tion is also unequivocally supported by Shelby Produce, as 
evidenced by an affidavit executed by C. R. Domergue, President 
of Shelby Produce, on January 2, 1975, and entered in evidence as 
Exhibit No. 5 to the answer. 


As the moving party, the burden of proving that respondent, in 
effect, guaranteed payment of the f.o.b. purchase price of the 
lettuce involved herein rests upon complainant. In our opinion, 
complainant has failed to sustain that burden. See, Idaho 
Farmway, Inc. v. M. Toplitzky & Company, An Estate, and W. 
W. Franklin Brokerage, Co., 18 A.D. 39 (1959). At most, what is 
established here by complainant is an agreement with respondent, 
wherein the latter would collect the invoice price for the lettuce 
from Shelby Produce and remit same to complainant. As noted in 
the Department’s regulations, however, 7 CFR 46.28(c): “‘In the 
absence of a specific agreement, a broker is not responsible for 
payment to the seller by the buyer. Agreement to collect from the 
buyer and remit to the seller is not a guarantee by the broker that 
the buyer will pay for the produce purchased, unless there is a 
specific agreement by the broker that he will pay if the buyer does 
not pay.” 


We have already found that complainant has failed to prove 
that respondent agreed to pay here, if Shelby Produce did not. In 
the absence of such an agreement, respondent was under no 
obligation to complainant with respect to payment for the lettuce 
involved herein. Accordingly, complainant has failed to show any 
breach of contract by respondent, or any violation of section 2 of 
the Act. The complaint, therefore, should be dismissed. 


ORDER 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 16,637) 


P. E. I. Propuce Co. Lrp v. L & M Broxerac™ Co., Inc. PACA 
Docket No. 2-3455. Decided August 1, 1975. 


Failure to deliver — constituting breach of contract — Cover purchase — 
recovery of as measure of damages — Damages — measure of — Cause of ac- 
tion — absence of — Dismissal 


Where complainant breached the contract by failure to deliver as found herein, 
respondent is entitled, as damages, the difference between its cover pur- 
chase cost and the contract price or $29,737.50 which amount respondent 
withheld from the contract price of $197,812.50. And since respondent has 
already paid complainant the balance of the contract price in the amount of 
$168,075.00, complainant has no cause of action. The complaint, therefore, 
is dismissed. 


Complainant pro se. 
Angus W. Harriett, Palatka, Fla., for respondent. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 


tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $29,737.50 in connection 
with transactions in foreign commerce involving fifty-seven loads 
of seed potatoes. 


A copy of the Department’s report of investigation was served 
upon each of the parties. A copy of the formal complainant was 
served upon respondent, which filed an answer thereto denying 
liability to complainant. 


Although the amount claimed as damages herein exceeds 
$3,000, oral hearing was waived by the parties. Accordingly, the 
shortened procedure set forth in the Rules of Practice, 7 CFR 
47.20, is applicable. Under this procedure, the sworn pleadings of 
the parties are considered a part of the evidence in the case, as is 
the Department’s report of investigation. Complainant and re- 
spondent, respectively, were given the opportunity of submitting 
additional evidence by means of an opening and an answering 
statement, but neither did so. Neither party filed a brief. 
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FINDINGS OF FACT 


1. Complainant, P. E. I. Produce Co. Ltd., is a corporation 
whose address is P.O. Box 1359, Summerside, Prince Edward 
Island, Canada. 


2. Respondent, L & M Brokerage Co., Inc., is a corporation 
whose address is 3126 North Boulevard, Raleigh, North Carolina. 
At the time of the transactions involved herein, respondent was 
licensed under the Act. 


3. Between September 13, 1973, and October 17, 1973, in con- 
templation of shipment in foreign commerce, complainant sold to 
respondent a total of 29,000 hundredweight of Canadian seed 
potatoes at prices ranging from $6.00 to $7.50 per hundredweight, 
delivered Palatka, Florida, with all shipments to be made by 
December 20, 1973. 


4. The contracts between the parties were negotiated by a 
broker, C. H. Robinson Company, Boston, Massachusetts, which 
issued confirmations in connection with the sales. 


5. Shipment to respondent of the potatoes covered in the 
contracts set forth in Finding of Fact No. 3 was begun by com- 
plainant in November 1973, pursuant to instructions given by re- 
spondent to complainant through the broker. Complainant, how- 
ever, failed to ship the entire quantity of potatoes required by the 
terms of the contracts by the deadline date of December 20, 1973. 
Nevertheless, shipment by complainant was ccntinued to January 
15, 1974, at which time there still remained a balance due re- 
spondent under the contracts of 7,767 hundredweight of potatoes, 
which total has not been shipped by complainant. 


6. By telegram dated January 15, 1974, respondent informed 
complainant that covering purchases on the unshipped quantities 
of potatoes would be made by respondent through the broker, at a 
delivered cost of $10.50 per hundredweight. Thereafter, and as 
indicated in its telegram, respondent made cover purchases of 
potatoes similar in kind and quality to those required to be ship- 
ped by complainant under the contracts involved herein. 


7. Complainant shipped a total of fifty-seven loads of potatoes 
to respondent under the terms of the contracts described in 
Finding of Fact No. 3, for invoice prices totaling $197,812.50. Re- 
spondent has paid complainant $168,075 for the potatoes 
received, or $29,737.50 less than the invoice totals. 
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8. The formal complaint was filed on June 25, 1974, which was 
within 9 months after the alleged cause of action herein accrued. 


CONCLUSIONS 


The matters set forth in our Findings of Fact are not con- 
troverted by the parties. On the basis of these facts, respondent 
takes this position: That complainant, by virtue of its contracts 
with respondent, was obliged to ship a specified quantity of seed 
potatoes to respondent by December 20, 1973; that complainant 
failed to perform in full by this date, and had not fully performed 
by January 15, 1974; and that after notice to complainant on 
January 15, 1974, respondent made covering purchases of 
potatoes similar in kind and quality to those specified in its con- 
tracts with complainant, and at a higher price, through the 
broker, C. H. Robinson Company. It is respondent’s further posi- 
tion that it is entitled to recover from complainant the difference 
between the contract prices and the cover purchases which it 
made, amounting to $29,737.50, and to that end has withheld 
payment in that amount in connection with the potatoes actually 
received from complainant. 


Complainant admits that it did not ship all of the potatoes re- 
quired by the terms of its contracts with respondent, either by the 
contract deadline of December 20, 1973, or by the later date of 
January 15, 1974. According to complainant, its performance was 
hindered by cold weather and a shortage of rail cars on Prince 
Edward Island at this time, which facts were imparted to the 
broker by the complainant from time to time. It appears that 
complainant is here pleading impossibility of performance in de- 
fense of its failure to fulfill its contracts with respondent. 


If such is complainant’s defense, then the burden rests upon 
complainant to establish same by a preponderance of the 
evidence. In reviewing the record, we are of the opinion that com- 
plainant has failed to sustain this burden. While it appears that 
complainant may have experienced difficulty in obtaining railroad 
cars in sufficient numbers to fill its needs, and though the cold 
weather might have posed a danger of frost damage to the tubers 
in the course of making shipments, these circumstances do not 
excuse performance on the ground of impossibility. In Fast, Inc. 
v. Shaner, et al., 183 F.2d 504 (3rd Cir. 1950), the court stated 
that impossibility of performance is generally no excuse for non- 
performance, whether the impossibility could or could not be fore- 
seen at the time of making the contract. The court sets forth three 
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exceptions to this general rule, as follows: (1) impossibility arising 
by operation of law; (2) a thing necessary for performance is 
destroyed; and (3) where the contract calls for personal service 
and one of the parties dies. 


In accord is Gulf, Mobile and Ohio Railroad Company v. 
Illinois Central Railroad Company, 128 F. Supp. 311 (N.D. Ala. 
1954), where the court stated ‘‘. . . [B] efore one will be relieved 
from performance on account of impossibility, the impossibility 
must consist in the nature of the thing to be done and not merely 
in the incapacity or inability of the promisor to do it. When a 
covenantor has agreed to an obligation possible to be performed, 
unforeseen difficulties will not excuse performance and he must 
abide by his obligation unless this performance is rendered impos- 
sible by an act of God, by law, or by the other party.”’ (Affirmed 
225 F.2d 816 (5th Cir. 1955); cert. denied, 350 U.S. 932 (1956); re- 
hearing denied, 350 U.S. 977 (1956). 


We conclude that under the circumstances here, this case does 
not meet the test, nor does it fall within the exceptions, laid down 
by the courts for the application of the doctrine of impossibility of 
performance. Accordingly, we hold that this defense is not avail- 
able to complainant here. 


While it is not entirely clear, complainant also seems to be 
arguing that the parties on January 15, 1974, entered into an 
agreement whereby complainant would be liable in damages to re- 
spondent for the potatoes not shipped by that date, but only to 
the extent of the quantity the respondent could actually ship out 
of Prince Edward Island during the week following the date of 
January 15, 1974. As the moving party, complainant has the 
burden of showing that respondent was willing to limit its dam- 
ages in this manner. We conclude that complainant has failed to 
sustain its burden in this respect. 


Complainant, finally, takes the position that respondent could 
have purchased potatoes as replacements at a lower price than 
$10.50 per hundredweight, delivered Palatka, Florida. Complain- 
ant, however, fails to show what the source of these cheaper 
potatoes would have been, so that little weight can be given to its 
claim in this respect. 


Where, as here, a seller fails to make delivery, sections 2-711 
and 2-712 of the Uniform Commercial Code permit a buyer to 
make cover purchases and to recover from the defaulting seller, as 
damages, the difference between the cost of cover and its contract 
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price. According to the evidence here, that difference in this case 
amounted to $29,737.50. This sum has been withheld by respond- 
ent in accounting to complainant for shipments already received 
by respondent. Since it appears, however, that respondent was 
entitled to this sum as damages resulting from complainant’s 
breach, complainant has established no cause of action against re- 
spondent. The complaint, therefore, should be dismissed. 


ORDER 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 16,638) 


In re FRANKLIN H. Orto, d/b/a CENTRAL MARKETING SERVICE. 
PACA Docket No. 2-3818. Decided August 5, 1975. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against him for 
violating the Act in failing to remit to sellers the purchase prices collected 
and due them from buyers in the transactions in which he acted as buying 
broker for the sellers. Respondent is suspended as a registrant under the 
Act for a period of 90 days. 


Dennis Becker, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed on July 11, 1975, by the Director, 
Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the 
complaint that during the period March, 1973 through February 
1974, respondent acted as a buying broker with the authority 
from nine sellers, growers or shippers, to negotiate the sale of 
potatoes, to invoice the buyers thereof for such shipments, collect 
the agreed purchase prices therefrom, and remit to the sellers the 
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funds due them, and that respondent negotiated the purchase and 
sale of 52 lots of potatoes, a perishable agricultural commodity in 
interstate commerce, from nine sellers to various buyers, invoiced 
such buyers for such shipments, collected the agreed purchase 
prices with respect to the transactions, but failed to remit to the 
sellers the funds collected and due from the buyers in a total 
amount of $75,338.28. 


A copy of the complaint was served upon respondent, and on 
July 25, 1975 respondent telegraphed an answer in which it 
admitted all the allegations in the complaint, admitted the Secre- 
tary has jurisdiction in this matter, waived oral hearing, waived 
the right of an appeal, waived the provisions of the Section 10 of 
the Act with respect to 10 days’ notice before an Order can take 
effect, and consented to the issuance of a Final Order suspending 
his license for a period of 90 days, commencing as soon as 
possible. Complainant has consented to the issuance of such an 
Order. 


FINDINGS OF FACT 


1. Respondent, Franklin H. Otto, is an individual doing busi- 
ness as North Central Marketing Service, whose mail address is 
P.O. Box C, Almond, Wisconsin 54909. 


2. Pursuant to the licensing provisions of the Act, license num- 
ber 700285 was issued to respondent on August 20, 1969. This 
license has been renewed annually, presently is in effect, and is 
subject to renewal on or before August 20, 1975. 


3. The Secretary has jurisdiction in this proceeding. 


4. As set forth in paragraph 3 of the complaint, during the 
period March, 1973 through February, 1974, respondent, acting 
as a buying broker with authority from sellers, growers or 
shippers of perishable agricultural commodities to negotiate the 
sale of potatoes, invoice the buyers thereof for shipments, collect 
the agreed purchase prices therefrom, and remit to the sellers the 
funds due them, negotiated the purchase and sale of 52 lots of 
potatoes, a perishable agricultural commodity in interstate com- 
merce, from 9 sellers for various buyers, invoiced such buyers for 
such shipments, collected from the buyers the agreed purchase 
prices for said transactions, but failed to remit to the sellers the 
funds collected and due them, totalling $75,338.28. 


5. Respondent has consented to the issuance of an Order 
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suspending its license for a period of 90 days to become effective 
as soon as possible. Complainant has also consented to the issu- 
ance of such an order. 


CONCLUSIONS 


The acts of respondent in failing to make full payment promptly 
of the net proceeds due to sellers, growers and shippers with 
respect to the 52 transactions, as set forth in paragraph 3 of the 
complaint, constitute wilful, flagrant and repeated violations of 
section 2 of the Act (7 U.S.C. 499b). 


Respondent has consented to the issuance of an Order 
suspending its license for a period of 90 days commencing as soon 
as possible. Complainant has recommended and consented to the 
issuance of such an Order. An order to that effect should be 
issued. 


ORDER 
Effective the date of this Order, respondent’s license is hereby 
suspended for 90 days. 
This Decision and Order shall become final upon its issuance. 


Copies hereof shall be served upon the parties. 


(No. 16,639) 


Joun H. Norman & Sons Distrisutine Co., Inc. v. Piaaty WIGGLY 
Marion, Inc. PACA Docket No. 2-3579. Decided August 8, 
1975. 


F.o.b. transaction — suitable shipping condition — breach of warranty of — 
Damages — s@t-off — Dismissal 


Where complainant breached the contract and respondent suffered damages re- 
sulting therefrom in the amount of $548.19, as found herein, said amount 
plus $592.21 already paid by respondent, deducted from the contract price 
of $1,140.40 leaves no amount due complainant. The complaint is therefore 
dismissed. 


Complainant pro se. 
Respondent pro se. 
James V. Wright, Presiding Officer. 
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Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of reparation against respondent in the amount of $548.20 in con- 
nection with a transaction in interstate commerce involving a 
trucklot of mixed fruit and vegetables. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto denying liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $3,000, the shortened procedure provided in sec- 
tion 47.20 of the rules of practice (7 CFR 47.20) is applicable. Un- 
der this procedure, the verified pleadings of the parties are auto- 
matically a part of the evidence in the case, as is the Department’s 
report of investigation. Complainant and respondent, respective- 
ly, were given the opportunity of submitting additional evidence 
by means of an opening and an answering statement, but neither 
did so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, John H. Norman & Sons Distributing Co., 
Inc., is a corporation whose address is 1717 East Industrial 
Street, Los Angeles, California. 


2. Respondent, Piggly Wiggly Marion, Inc., is a corporation 
whose address is 310-312 Main Street, Marion, Virginia. At the 
time of the transaction involved herein, respondent was licensed 
under the Act. 


3. On May 2, 1974, in the course of interstate commerce, com- 
plainant sold to respondent, through a broker, A & J Distributing 
Co., Inc., Salinas, California, a trucklot of mixed fruit and vege- 
tables, for a total contract price of $1,140.40, f.o.b. Los Angeles, 
California. Included in this sale were 192 flats of strawberries sold 
f.o.b. at $3.95 per flat, or a total of $758.40. 


4. The produce involved in this transaction was shipped by 
complainant on May 2, 1974, by truck from Los Angeles, 
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California, to respondent at Marion, Virginia, where it arrived 
and was accepted by respondent on May 6, 1974. On that same 
date, however, respondent telephoned the broker and complained 
about the condition of the strawberries, which made up a part of 
the load. The broker advised the respondent to have the Virginia 
State inspector for the area look at the berries and report thereon. 
Respondent followed the broker’s advice and as a result 136 flats 
of the strawberries were found to be moldy and were dumped on 
May 7, 1974. On that same date, May 7, respondent telephoned 
the broker and reported the destruction of the 136 flats of berries. 


5. Respondent has paid complainant a total of $592.21 in con- 
nection with this transaction. 


6. The formal complaint was filed on October 29, 1974, which 
was within nine months after the alleged cause of action herein ac- 
crued. 


CONCLUSIONS 
Respondent accepted the trucklot of mixed fruit and vegetables 


involved herein, and thereby became liable to complainant for the 
total of the agreed purchase prices, less provable damages sus- 


tained by respondent as the result of any breach of warranty by 
complainant. B. G. Anderson Co., Inc. v. Communale, 25 A.D. 
228 (1966). The burden of proving both breach and damages, by a 
preponderence of the evidence, rests upon respondent. 


Respondent, in substance, takes the position that a majority of 
the strawberries contained in this shipment were abnormally 
deteriorated on arrival at contract destination at Marion, 
Virginia, in breach of the warranty of suitable shipping condition. 
As proof of such breach, respondent offers in evidence the dump 
certificate issued by the Virginia State inspector, authorizing the 
destruction of 136 flats of the berries on May 7, 1974, which was 
the day after the shipment arrived in Marion. 


The warranty of suitable shipping condition to which we refer is 
included in the Department’s regulations and provides that in an 
f.o.b. shipment, such as we have here, the produce sold shall be 
loaded aboard the transportation vehicle in ‘‘suitable shipping 
condition’’. ‘Suitable shipping ccndition’’ is defined as meaning 
that the commodity, at time of billing, is in a condition which, if 
the shipment is handled under normal transportation service and 
conditions, will assure delivery without abnormal deterioration at 
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the contract destination specified in the contract between the 
parties (7 CFR 46.43(i) and (j)). 


Since no issue has been raised concerning the handling of this 
load in transit, we conclude that the warranty (supra) is appli- 
cable to the goods involved herein, including the strawberries 
which were a part of the load. We further conclude that the results 
of the State inspection made on May 7 established that out of the 
total of 192 flats of strawberries contained in this load, 136 flats 
were abnormally deteriorated on arrival in Marion, in breach of 
the warranty of suitable shipping condition, and in violation of 
section 2 of the Act. Since there is no claim or proof that the 
warranty was breached as to any of the other items contained in 
this load, however, any calculation of respondent’s damages will 
be restricted to the 136 flats of berries which failed to meet the 
warranty. United Packing Co. v. Connecticut Celery Co., 16 A.D. 
810 (1957). 


The measure of damages for breach of warranty in regard to ac- 
cepted goods is the difference at the time and place of acceptance 
between the value of the goods accepted and the value they would 
have had, if they had been as warranted. J. Kallish & Sons v. 
Jerosz Produce, Inc., 26 A.D. 1285 (1967); Uniform Commercial 
Code, Section 2-174. It is obvious, of course, that the 136 flats of 
berries accepted at Marion by respondent were worthless and 
without value. As to the value they would have had if they had 
been as warranted, and in the absence of other evidence of such 
value, we may accept the f.o.b. price plus freight costs to destina- 
tion. 


The f.o.b. contract price of each flat was $3.95, or a total for the 
136 flats of $537.20. Total freight char,‘es on the shipment, from 
California to Virginia, were $1,181.92. The difficulty we have 
here, however, is in allocating the freight charges among the 
various items comprising the load, including the strawberries. 
While it is true that such cost allocation cannot be made with any 
precision, it is also true that even a rough allocation of a per-flat 
freight charge, when added to the f.o.b. price of each flat, will 
show that respondent’s damages were at least equal to the sum of 
$548.19, which it withheld in making payment of the contract 
price to complainant. 


To recapitulate, respondent’s acceptance of this shipment 
rendered it liable to complainant for the f.o.b. contract price of 
$1,140.40, less payment by respondent of $592.21, for a balance 
remaining of $548.19. Since respondent’s damages are at least 
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equal to this remaining balance, a set-off is achieved and respond- 
ent owes complainant nothing. Accordingly, complainant has es- 
tablished no cause of action against respondent in this case, and 
the complaint should therefore be dismissed. 


ORDER 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 16,640) 


In re Kina OF Spups, Inc. PACA Docket No. 2-3617. Decided 
August 20, 1975. 


Order dismissing respondent’s Petition on Appeal 


This order is issued in accordance with the facts and circumstances set forth 


herein. 


Morris L. Selinger, for complainant. 
Robert Vaaler, Grand Forks, N.D., for respondent. 
William J. Weber, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


The respondent filed an appeal to the Secretary on August 19, 
1975, requesting a reopening of this proceeding, a rehearing, and 
a reconsideration of the Initial Decision filed by Administrative 
Law Judge William J. Weber on May 30, 1975. 


Final administrative authority to decide cases subject to the 
Administrative Procedure Act has been delegated by the Secre- 
tary to the Judicial Officer (37 F.R. 28475; 38 F.R. 10795). ' 


1. The office of Judicial Officer is a career position established pursuant to the 
Act of April 4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 
(5 U.S.C. 1970 ed., Appendix, p. 550). The Department’s first Judicial Officer 
held the office from 1942 to 1972. The present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs 
since 1949 (including 3-years’ trial litigation; 10 years’ appellate litigation re- 
lating to appeals from the decisions of the prior Judicial Officer; and 8 years’ as 
administrator of the Packers and Stockyards Act regulatory program). 
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The respondent’s appeal is dismissed since it was filed too late. 
The rules of practice provide (7 CFR 47.37(c)): 


(c) Administrative law judge's initial decision. The judge, within a rea- 
sonable time after the termination of the period allowed for the filing of 
proposed findings of fact, conclusions and orders, and briefs in support 
thereof, shall prepare, upon the basis of the record and on matters officially 
noticed and shall file with the hearing clerk, his initial decision, a copy of 
which shall be served by the hearing clerk upon each of the parties. Such 
decision shall become final without further proceedings 35 days after the 
date of service thereof, unless there is an appeal to the Secretary by a party 
to the proceeding pursuant to § 47.39(a): Provided, however, That no 
decision shall be final for purposes of judicial review except a final decision 
of the Secretary upon appeal. 


The Hearing Clerk stated in a letter dated June 2, 1975, to the 
respondent’s attorney, which enclosed a copy of the Administra- 
tive Law Judge’s Initial Decision: 


Enclosed is a copy of the Administrative Law Judge’s Cancellation of Oral 
Hearing and Decision and Order, which has been filed in this proceeding. 
This Decision will become final without further proceedings 35 days after 
service hereof unless there is an appeal to the Secretary: Provided, 
however, That no decision shall be final for purposes of judicial review 
except a final order issued by the Secretary pursuant to an appeal. 


In accordance with the applicable rules of practice and procedure, you will 
have 30 days from the receipt of this notice in which to file with the 
Hearing Clerk an appeal to the Secretary. Each issue set forth in the 
appeal, and the arguments thereon shall be numbered separately; shall be 
plainly and concisely stated; and shall contain detailed citations of the 
record, statutes, regulations and authorities being relied upon in support 
thereof. 


Notwithstanding the express provisions of the rules of practice 
and the express statements in the Hearing Clerk’s letter to the re- 
spondent’s attorney, the respondent failed to file an appeal to the 
Secretary within the prescribed time limit. 


Consequently, on July 17, 1975, the Hearing Clerk sent a notice 
to the respondent stating: 
The Decision and Order which was issued by Administrative Law Judge 


William J. Weber, on May 30, 1975, has not been appealed to the 
Secretary within the allotted time. 


In accordance with the applicable rules of practice the Decision and Order 
became final July 12, 1975, and the order will become effective on July 23, 
1975. 

Thirty-eight days after the Initial Decision became final, the re- 
spondent filed its appeal to the Secretary. However, this appeal 
cannot be considered by the Judicial Officer since it was filed after 
the Initial Decision became final. The word “‘final’’ in the regula- 
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tions is used in its normal and customary sense, i.e., “final” 
means “‘not to be altered or undone”’ (Webster’s Third New Inter- 
national Dictionary, Unabridged (1971), p. 851). 


Once an Administrative Law Judge’s Initial Decision becomes 
final, it is not subject to any further review by the Judicial Officer 
or by any court. Accordingly, the respondent’s appeal will not be 
considered on the merits. 


It is obvious, however, from the respondent’s arguments that, 
if further proceedings were to be held in this case, the same order 
would ultimately be issued, viz., the respondent’s license would 
be revoked. 


The respondent does not deny that it failed to pay to shippers, 
within the required time limits, $584,718.92. Respondent con- 
tends that it has reduced the balance to $384,718.92, and that it is 
attempting to obtain agreements by its sellers to accept 40 % of 
their claims. Respondent also contends that adverse market 
conditions adversely affected respondent, and that it is at- 
tempting to obtain funds to pay its creditors. Such facts, if 
proven, would not in any manner serve as mitigating circum- 
stances that would lessen the sanction in this case. 


As stated in In re George Steinberg & Sons, 32 Agriculture 
Decisions 236, 267-268 (1973), affirmed, 491 F.2d 988 (C.A. 2), 
certiorari denied, 419 U.S. 830: 


In view of the explicit and unequivocal statutory requirement for paying 
for perishable agricultural commodities purchased, the inability to pay for 
such commodities because of insolvency should not be regarded as evi- 
dence of lack of wilfulness. See In re Cloud and Hatton Brokerage, 18 
Agriculture Decisions 545, 549 (1959), revoking respondent’s license for 
“wilful, repeated and flagrant violations” notwithstanding the fact that 
the failure to pay for produce resulted from the respondent’s bankruptcy. 
See, also In re De Vita Fruit Co., 31 Agriculture Decisions 304 (1972), 
appeal pending sub nom. Quinn v. Butz (No. 72-1396, C.A. D.C.), in 
which the Judicial Officer held that the expectation of a possible loan from 
the Small Business Administration would not diminish the flagrancy of the 
firm's failure to pay. 


Here there was no evidence of a sudden calamity which caused the re- 
spondent’s inability to pay for the produce; but even a sudden calamity, 
e.g., a fire, occurring after produce is purchased, resulting in the inability 
to pay for produce, would not negate a violation of § 2 of the Act and 
would not be evidence of lack of wilfulness. The Act calls for payment — 
not excuses. If excuses were relevant, it would entail investigation of such 
matters as whether the violator had adequate insurance to cover 
catastrophe, whether he should have anticipated a loss and had 
adequate reserve funds, etc.; but such matters are irrelevant either as to a 
finding that a person violated the Act or as to wilfulness. 
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But since the respondent’s appeal was not filed before the Ini- 
tial Decision became final, it should be dismissed without ruling 
on the merits of the appeal. 


ORDER 


The respondent’s petition requesting reopening, rehearing and 
reconsideration filed on August 11, 1975, is dismissed because it 
was not filed before the Initial Decision become final. 


(No. 16,641) 


A. J. Tespse & Sons Company v. Fruit & Propuce Prepack, Inc., 
and/or AMERICAN Brokers. PACA Docket No. 2-3517. 
Decided August 25, 1975. 


Invoice prices — balance due on — Reparation 


Where respondent Fruit & Produce Prepack, Inc. accepted the produce in issue 
in accordance with agreement between the parties as found herein, this re- 
spondent is liable to complainant for the balance of the invoice price due 
thereon in the total amount of $897.00 for which reparation is awarded. 


The complaint against respondent American Brokers is dismissed. 


Complainant pro se. 
Respondent pro se. 
George S. Whitten, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondents in the amount of $897, which amount is 
alleged to be due complainant in connection with the sale, in inter- 
state commerce, of two truckloads of onions. A copy of the report 
of investigation prepared by the Department was served upon 
each of the parties. A copy of the verified formal complaint was 
served upon each of the respondents. Respondent American 
Brokers filed a verified answer denying liability to complainant. 
Respondent Fruit & Produce Prepack, Inc. filed an unverified an- 
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swer denying liability to complainant. 


Since the amount involved does not exceed $3,000, the 
shortened procedure provided in the Rules of Practice (7 CFR 
47.20) is applicable. Pursuant to such procedure, the parties were 
given an opportunity to submit evidence in support of their 
respect positions by means of verified statements. Complainant 
filed an opening statement. Neither respondent filed an answering 
statement. None of the parties filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Cyril Henry Tebbe, doing 
business as A. J. Tebbe & Sons Company whose address is 4600 
Broadway, San Antonio, Texas. 


2. Respondent, Fruit & Produce Prepack, Inc., is a corporation 
whose address is 4514 Dicke Road, Ft. Wayne, Indiana. At the 
time of the transactions involved herein, this respondent was 
licensed under the Act. 


3. Respondent Don Roland Smith is an individual, doing busi- 
ness as American Brokers, whose address is 2933-B E. Hills- 
borough Avenue, Tampa, Florida. At the time of the transactions 
involved herein, this respondent was licensed under the Act. 


4. On or about May 10, 1973, complainant sold to respondent 
Fruit & Produce Prepack, Inc., through respondent American 
Brokers acting as broker, one truckload of onions consisting of 50- 
50 lb. bags of medium yellows at $9.10 per bag, 100-50 lb. bags of 
prepack yellows at $9.10 per bag, 50-50 lb. bags of jumbo yellows 
at $10.10 per bag, and 25-50 lb. bags of jumbo whites at $11.60 
per bag, for a total invoice price of $2,160 f.o.b. Respondent Fruit 
& Produce Prepack, Inc., paid freight on the load in the amount of 
$285.50 which, in accordance with the agreement between the 
parties, was deducted from the invoice price leaving a total in- 
voice price of $1,874.50. 


5. On or about May 11, 1973, the onions were shipped from 
Crystal City, Texas to respondent, Fruit & Produce Prepack, Inc. 
in Fort Wayne, Indiana. The onions were accepted upon arrival at 
destination. 


6. On or about May 14, 1973, complainant sent to respondent 
Fruit & Produce Prepack, Inc. an invoice for the amounts and 
prices shown in Finding of Fact 4. On or about May 24, 1973, 
Fruit & Produce Prepack, Inc. tendered payment to complainant 
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in the amount of $1,374.50. This amount reflected deductions 
from the invoice of $2 per bag for the 150 bags sold at $9.10 per 
bag, of $2 per bag for the 50 bags sold at $10.10 per bag, and of $4 
per bag for the 25 bags sold at the $11.60 per bag, or a total 
deduction of $500. 


7. On or about May 9, 1973, complainant acting through re- 
spondent American Brokers, sold to respondent Fruit & Produce 
Prepack, Inc. a truckload of onions consisting of 125-50 lb. bags 
of jumbo yellow Granos at $9.50 per bag f.o.b., 150-50 lb. bags of 
prepack whites at $6.50 per bag f.o.b., and 90-50 lb. bags of pre- 
pack yellow Granos at $8 per bag f.o.b., or a total f.o.b. price of 
$2,882.50. The parties agreed that complainant would prepay the 
freight in the amount of $1 per bag or a total of $365, and that re- 
spondent would be liable for this additional amount. 


8. On or about May 9, 1973, complainant shipped the onions 
referred to in Finding of Fact 7 to respondent Fruit & Produce 
Prepack, Inc. at Fort Wayne, Indiana. The onions were accepted 
at destination and payment tendered to complainant in the 
amount of $2,784.00. 


9. An informal complaint was filed on November 26, 1973, 
which was within nine months after the causes of action herein 
accrued. 


CONCLUSIONS 


Complainant seeks to recover a balance claimed due from re- 
spondent Fruit & Produce Prepack, Inc., in the amount of $500 
for the onions shipped on May 11, 1973 as set forth in Finding of 
Fact 5, and $397 for the onions shipped on May 9, 1973 as set 
forth in Finding of Fact 8. Fruit & Produce Prepack, Inc. claims 
that it was quoted prices by the broker which were different from 
those for which it was invoiced by complainant, however, this re- 
spondent has offered no convincing evidence in support of its con- 
tention. The evidence offered by complainant as well as the sworn 
statement submitted by the broker support complainant’s posi- 
tion. We find therefore, that respondent Fruit & Produce Pre- 
pack, Inc. is liable to complainant in the amount of $500 on the 
shipment of May 11, 1973, and $397 on the shipment of May 9, 
1973, or a total of $897. Respondent Fruit & Produce Prepack, 
Inc.’s failure to pay this amount to complainant is a violation of 
section 2 of the Act for which reparation should be awarded with 
interest. Complainant’s claim against respondent American 
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Brokers was framed in the alternative and should therefore be dis- 
missed. 


ORDER 


Within thirty days from the date of this order, respondent Fruit 
& Produce Prepack, Inc. shall pay to complainant, as reparation, 
$897, with interest thereon at the rate of eight percent per annum 
from June 1, 1973, until paid. 


The complaint against respondent American Brokers is dis- 
missed. 


Copies of this order shall be served upon the parties. 


(NO. 16,642) 


HaANovER INTERNATIONAL CORPORATION v. BALL BROKERAGE Co., 
Inc. PACA Docket No. 2-2914. Decided August 25, 1975. 


Denial of Petitions to rehear and to reopen 


This order is issued in accordance with the facts and circumstances set forth 
herein. 


Martin H. Kroll, New York, N.Y., for complainant. 
Howard A. Berman, Wilkes-Barre, PA, for respondent. 
Morris L. Selinger, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on April 4, 1975, dismissing the complaint 
against respondent. A copy of this order was served upon com- 
plainant, which on April 16, 1975, filed a petition for rehearing 
and a petition to reopen the case for the submission of further 
evidence. 


Since the petition for rehearing was timely filed, the order of 
April 4, 1975, is automatically set aside pending final action on 
the petition (7 CFR 47.24). Complainant by its two petitions seeks 
to submit new evidence which could have been produced at the 
oral hearing in this matter. 
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The Rules of Practice (7 CFR 47.24(b)) provide that a petition 
to reopen a hearing to take further evidence in a reparation 
proceeding may be filed with the examiner at any time prior to the 
issuance of the final order. This section of the Rules further 
provides, among other things, that the petition shall set forth 
good reason why such evidence was not adduced at the hearing. 


The final order in this proceeding, as we have said, was issued 
on April 4, 1975. Since respondent’s petition was not submitted 
until later, on April 16, 1975, such submission was not within the 
time allowed by the Rules of Practice. Respondent’s petition 
further does not comply with the Rules of Practice in that it fails 
to show why the evidence respondent now wishes to offer was not 
introduced at the time the record was open for the purpose of re- 
ceiving evidence. In our review of the record, it appears that both 
parties had ample opportunity to present evidence with respect to 
all facets of the case. To reopen the proceeding at this stage, for 
the submission of evidence which could have been submitted in 
the original hearing would, in our opinion, eliminate the essential 
element of finality. See Venezia Bros. v. A. G. Shore Co.,17'A.D. 
164 (1958). 


The petition to rehear and the petition to reopen are therefore 


denied without prior service upon complainant, and the order of 
April 4, 1975, is hereby reinstated. 


Copies hereof shall be served upon the parties. 


(No. 16,643) 


In re Sipney Newman & Co., Inc. and Wituiam Turino Co., Inc. 
PACA Docket No. 2-3744. Decided July 30, 1975. 


Joint venture — absence of — Management agreement — not exceeded by 
disclosed agent — Proprietary interest to share profits as compensation only 
for services — Cause of action — alleged against partnership or joint venture 
— not alleged, in the alternative, against either individual — Dismissal 


Where complainant failed to establish a joint venture or partnership existed be- 
tween the respondents, respondent William Turino Co., Inc. is not liable for 
the violations alleged in the complaint. Further, where the cause of action 
alleged runs only against a partnership or joint venture and not, in the 
alternative, against either individual, it is inappropriate to impose a sep- 
arate sanction against respondent Sidney Newman & Co., Inc. The com- 
plaint is therefore dismissed on its merits. 
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Dennis Becker, for ccmplainant. 
Gilbert M. Hersch, New York, N.Y., for respondent 
William Truino Co., Inc. 
Respondent Sidney Newman & Co., pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq., 
hereinafter referred to as the ‘‘Act”’), instituted by a complaint 
filed on October 27, 1972, by the Director, Fruit & Vegetable Di- 
vision, Agricultural Marketing Service, United States Depart- 
ment of Agriculture. This complaint charged Respondent Sidney 
Newman & Co., Inc. with certain infractions of the Act during 
such time as it was engaged in business as a licensee under the 
Act. This complaint was served on the Respondent in accordance 
with the applicable procedural regulations, but Respondent did 
not in any manner respond to the complaint. 


On March 26, 1973, Complainant amended the complaint by 
adding an additional party Respondent, William Turino Co., 
Inc., also a licensee under the Act, and requested the original 
complaint to be ‘‘considered to be superseded in its entirety by 
this Amended Complaint’’. The allegations in the amended 
complaint were that the Respondents had entered into an agree- 
ment the result of which was ‘“‘the establishment of a special 
partnership, a joint venture, for the purpose of buying and selling 
perishable agricultural commodities for joint account of the two 
corporations’’. The allegations further specify that (a) during the 
period August through October, 1971 Respondents received on 
consignment, in interstate commerce, from shippers certain lots 
of perishable agricultural commodities and failed to make full 
payment of the net proceeds to the shippers of the agreed 
purchase prices; and (b) during the period June through Septem- 
ber, 1971 Respondents received certain lots of potatoes, a perish- 
able agricultural commodity, directly from shippers, in interstate 
commerce, and failed to make full payment of the agreed purchase 
prices, which acts constituted infractions of sections 2 and 8(a) of 
the Act (7 U.S.C. 499b and 499h). 


On April 19, 1973, Respondent William Turino Co., Inc., filed 
an answer to the amended complaint denying each and every 
allegation contained therein as it applies to William Turino Co., 
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Inc., and set up affirmative defenses alleging that Respondent 
William Turino Co., Inc., did not purchase or receive any of the 
agricultural commodities from shippers as specified in the 
amended complaint, did not fail to make full payment for such 
shipments or the net proceeds of the shipments, and that its ac- 
tions in connection with the transactions were those of a disclosed 
agent only. Respondent Sidney Newman & Co. did not file an an- 
swer or otherwise respond to the amended complaint. On motion 
of Complainant the matter was originally scheduled for hearing on 
December 5, 1973, however, on further motion by Complainant 
the matter was continued without date and was subsequently re- 
scheduled for hearing on March 14, 1974. 


Oral hearing on the matter was held before Administrative Law 
Judge John G. Liebert on March 14 and 15, 1974, in New York, 
New York. Complainant was represented by Dennis Becker, Esq. 
and Marshall Marcus, Esq., Office of the General Counsel, United 
States Department of Agriculture. Respondent William Turino 
Co., Inc., was represented by Gilbert M. Herch, Esq. and Arthur 
Slavin, Esq., Slavin & Herch, 233 Broadway, New York, New 
York. Respondent Sidney Newman & Co., Inc., was not repre- 
sented at the hearing. 


Upon conclusion of the hearing the parties were given an op- 
portunity to file proposed findings of fact, proposed conclusions, 
and briefs and arguments on the facts and law. The final brief in 
this matter was filed on July 29, 1974. 


FINDINGS OF FACT 


1. Respondent Sidney Newman & Co., Inc. (Newman), is a 
New York corporation which during all periods relevant herein 
dealt in domestic perishable agricultural commodities at the 
Terminal Market, Bronx, New York 10474. Pursuant to the 
licensing provisions of the Act License No. 071415 was issued to 
Respondent Newman on December 7, 1940. This license was re- 
newed annually until December 7, 1971, when the license was 
terminated due to Respondent’s failure to pay the required annual 
license fee. 


2. Respondent William Turino Co., Inc. (Turino), is a Maine 
corporation which, during all periods relevant herein, was en- 
gaged primarily in the business of importing and selling foreign 
produce. Pursuant to the provisions of the Act License No. 
700094 was issued to Turino on July 16, 1969. The license was re- 
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newed annually until July 16, 1973, when the license was 
terminated due to Respondent’s failure to pay the required annual 
license fee. 


3. At some time prior to 1971, William Turino Co., Inc. was 
sold to Strauss-Duparquet, Inc., a Division of Guardian Develop- 
ment Corporation. Neither Strauss-Duparquet nor Guardian De- 
velopment were licensed under the Act, but did desire to expand 
the Turino operation into the general field of handling domestic 
produce. William Turino Co., Inc., continued to operate in its own 
name subsequent to its purchase by Strauss-Duparquet. 


4. Towards the end of 1970, Sidney Newman, the sole stock- 
holder in Sidney Newman & Co., Inc., moved to Florida and tried 
to run his business from there until he disposed of it. He entered 
into negotiations with William Turino Co., Inc., which operated 
at an adjacent location in the market, and these concluded in an 
agreement, effective January 1, 1971.’ Pursuant to this agree- 


1. Exhibit 4. 


“MANAGEMENT AGREEMENT 


AGREEMENT made as of the Ist day of January, 1971, between 
SIDNEY NEWMAN & CO. INC., a New York corporation, with its 
principal place of business at Units 332-333 Terminal Market, Hunts Point 
and East Bay Avenues, Bronx, New York 10474 (hereinafter called the 
‘Company’), SIDNEY NEWMAN, sole stockholder of the Company (here- 
inafter called the ‘Stockholder’), and WM. TURINO CO., INC., a Maine 
corporation with its principal place of business at Units 329-330 Terminal 
Market, Hunts Point and East Bay Avenues, Bronx, New York 10474 
(hereinafter called ‘Turino’). 


WITNESSETH: 


WHEREAS, the Stockholder is retiring from the active operation of the 
business of the Company; and 


WHEREAS, Turino is engaged in a similar business operation on its 
own behalf to that engaged in by the Company; and 


WHEREAS, the Company and the Stockholder desire Turino to manage 
and operate the business of the Company and Turino is willing to do so on 
the terms and conditions of this agreement as hereinafter set forth; and 


WHEREAS, the Stockholder has on this date granted to Turino an ir- 
revocable option to purchase the capital stock of the Company owned by 
him at any time within a period of one (1) year from the date hereof 
pursuant to the terms and conditions of an Option Agreement between 
Turino, the Stockholder and Lloyd Frank, Esq., dated as of the date hereof 
(the ‘Option Agreement’); ie 
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ment Turino was to do certain acts for Newman in the operation of 
its business and determine from observation whether to buy it. 
The agreement is very specific in its terms. It provides in essential 
part: 


(a) Turino is given an option for 1 year to buy the capital 
stock of Newman pursuant to the terms of a separate option 
agreement; 


. cont. 
NOW, THEREFORE, in consideration of the mutual covenants herein- 
after set forth, the parties hereto do agree as follows: 


1. Exclusive Appointment 


Turino shall serve as an independent contractor and as the exclusive 
agent for the management of the business and operations of the Company. 


2. Duties and Powers of Turino 


Turino shall, during the term of this Agreement, use its best efforts 
to supervise and manage the operations of the business conducted by the 
Company. Turino shall have the absolute and exclusive power and author- 
ity, exercisable without the consent of the Company and to the same 
extent as the Company could, to do all such acts and perform all such serv- 
ices as Turino, in its sole discretion, deems necessary, proper or convenient 
to carry out its duties hereunder. 


The Board of Directors of the Company shall adopt and file with 
Marine Midland Grace Trust Company of New York such resolutions and 
will be required to provide that any two of Sidney Newman, William G. 
Turino, Jr., Joseph M. Turino or Bernard Rosenberg may sign checks to 
draw against the funds of the Company on deposit at said Bank. 


3. Liability of Turino 


Turino will give the Company the benefit of its best knowledge and 
efforts in rendering the foregoing services to the Company. Turino shall 
not be liable for any act or omission whatsoever of any agent or representa- 
tive of either Turino or the Company or for Turino’s negligence or error in 
judgment, except its willful misfeasance, bad faith or gross negligence in 
the conduct of its duties hereunder, and the Company shall indemnify and 
save harmless Turino from and against any and all liabilities, claims, 
damages, costs and expenses (including reasonable counsel fees) to which 
Turino may become subject by reason of or arising out of the performance 
or non-performance of its duties; provided, however, that no such right of 
indemnity shall exist with respect to any liabilities, claims, damages, costs 
or expenses which may be incurred by Turino by reason of its willful mis- 
feasance, bad faith or gross negligence in the conduct of its duties hereun- 
der. The foregoing provisions of this paragrpph 3 shall survive the ter- 
mination of this Agreement, but this shall not be ccnstrued to mean that 
the Company’s liabilities or obligations hereunder do not survive as to any 
other provision of this Agreement. . 

Oe ss 
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(b) Turino is the exclusive agent for the management of the 
Newman business with absolute and exclusive power and author- 
ity to supervise and manage it; 


. cont. 


4. Compensation of Turino 


As compensation for its duties hereunder, Turino shall receive eighty 
(80 %) percent of the net income of the Company for the period com- 
mencing with the date hereof and terminating upon the termination of 
this Agreement, such amount to be determined and paid at the time and in 
the manner hereinafter specified: 


(a) Definition of ‘Net Income’. The term ‘net income’, as used herein, 
shall mean the net income of the Company before deducting federal, state 
and local income taxes, as determined by Robert A. Wiener & Co. or any 
successor accountants who may at such time be the independent public 
accountants of Turino, or any successor accountant regularly employed by 
Turino. Such net income shall be determined in accordance with generally 
accepted accounting principles then applicable in the industry in which the 
Company conducts its operations and shall give effect to the allocation of 
expenses between the parties as set forth in paragraph 4(d) hereof. 


(b) Statement of Net Income. Within forty-five (45) days after the 
date of exercise by Turino of its option to acquire the capital stock of the 
Company under the Option Agreement, Robert A. Wiener & Co. or any 
successor accountant engaged or employed by Turino, shall issue an 
unaudited written statement of net income (as defined above) and shall 
deliver true and complete copies of same to each party hereto on or before 
that date. Such statement need not be certified. 


Within fifteen (15) days after its receipt of the aforesaid State- 
ment of Net Income, the Company, (or the Stockholder if Turino shall have 
exercised its option under the Option Agreement) shall have the right to 
notify Turino that it wishes to have auditors of its own choosing consult, 
at the sole cost and expense of the Company (or the expense of the Stock- 
holder if Turino shall have exercised its option under the Option Agree- 
ment) with Ribert A. Wiener & Co. or its successor, and review with them 
their determination of the Statement of Net Income of the Company for the 
year in question. Such consultation shall take place within seven (7) days 
after receipt by Turino of such notice from the Company. In the event that 
the Company (or the Stockholder if Turino shall have exercised its option 
under the Option Agreement), after such consultation, objects to the 
determination of net income as set forth in the Statement of Net Income, 
the Company (or the Stockholder if Turino shall have exercised its option 
under the Option Agreement) shall, within fifteen (15) days after its audi- 
tors shall have consulted with Robert A. Wiener & Co., or its successor, 
and reviewed said Statement, notify Turino in writing of such objection 
and the detailed basis thereof. Thereafter, if Robert A. Wiener & Co., or its 
successor and the auditors selected by the Company (or the Stockholder if 
Turino shall have exercised its option under the Option Agreement) cannot 
agree, within fifteen (15) days after delivery to Turino of the Company’s or 


cont. ... 
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(c) Checks to draw on funds of Newman bank account are to 
be signed by any two of Sidney Newman, William G. Turino, Jr., 
Joseph M. Turino or Bernard Rosenberg; 


. cont. 


Stockholder’s detailed objections, the dispute, as to all unresolved items 
only, shall be referred to such third certified public accounting firm as may 
be selected mutually by the parties hereto. The decision of such third 
accounting firm as to the matters in controversy shall be final and binding 
on the parties hereto. Any expense or fees incurred by reason of submis- 
sion of any dispute to such third accounting firm shall be equally borne by 
Turino and the Company (or the Stockholder if Turino shall have exercised 
its option under the Option Agreement) out of their respective share of the 
net income, provided, that if all matters in controversy are resolved in 
favor of Turino, the Company (or the Stockholder if Turino shall have 
exercised its option under the Option Agreement) shall bear the entire 
expense of such review and provided, further, that if all matters are re- 
solved in favor of the Company, Turino shall bear the entire expense of 
such review. 


(¢c) Losses. In the event the Company shall, for the year, operate at a 
loss, as determined above, Turino shall be entitled to no compensation 
hereunder for that year, the entire loss being borne by the Company. 


(d) Allocation and Reimbursements of Expenses. 


(i) The Company and Turino agree that the combined compensa- 
tion, employment taxes and fringe benefits paid by the Company and 
Turino for cashiers, porters, warehouse managers, IBM operators and the 
controller of Turino, each of which will be used in the operation of both 
Turino’s own separate operations and its management of the operations of 
the Company, will be allocated and borne equally by the parties. If either 
party shall pay less than fifty (50%) percent of the aggregate compensa- 
tion, employment taxes and fringe benefits described above, said party 
shall reimburse the other, as provided in paragraph 4(e) hereof, for such 
excess payments. It is understood by the parties that the Company’s net 
income as determined in paragraph 4(a) hereof shall be charged or credited, 
as the case may be, for the balance between the compensation, employ- 
ment taxes and fringe benefits paid by it and its allocable share of the com- 
pensation, employment taxes and fringe benefits under this subparagraph. 


(ii) In addition, the Company will reimburse Turino for fifty 
(50 %) percent of all IBM machine rental payments made by Turino 
covering IBM equipment, which may be used by Turino for both its own 
operations and in the management of the operations of the Company 
hereunder, as its allocable share of such costs. The amount of this reim- 
bursement shall be charged against the Company’s net income in 
determining the Company’s net income under paragraph 4(a) hereof. 


(iii) The Company also agrees that it will employ and pay all com- 
pensation, employment taxes and fringe benefits to Mr. William Gilardi or 
his successor, who will devote substantially all of his time to the operations 


of the Company. 
a 
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(d) Newman is to be solely responsible for all losses in the 
operation of the business and indemnify Turino against all liabili- 
ties, etc., excepting those incurred by Turino by reason of willful 
misfeasance, bad faith or gross negligence; 


. cont. 


(iv) The Company also agrees that it will pay $50.00 per week 
beginning on the date hereof to each of Messrs. Joseph M. Turino and 
William G. Turino, Jr., officers of Turino, as compensation for their per- 
sonal services hereunder. The amount of this compensation shall be 
charged against the Company’s net income in determining the Company’s 
net income under paragraph 4(a) hereof. 


(v) In addition to those expenses subject to allocation pursuant 
to this paragrpph 4(d), all other expenses, including compensation, taxes 
and fringe benefits paid by the Company to its own employees and in- 
cluding all salary and expenses allowance payments or accruals to the 
Stockholder (including compensation and expenses payable to the Stock- 
holder under an Employment Agreement dated the date hereof between 
the Stockholder and the Company but excluding the Stockholder’s com- 
pensation percentage under said Employment Agreement) shall be borne 
and paid entirely by the Company in determining net income under para- 
graph 4(a) hereof. 


(e) Method of Payment of Reimbursements. 


During the term of this Agreement, Turino shall be entitled to 
reimbursements under paragraph 4(d) hereof, at the rate of $3,000 per 
month. A separate schedule reconciling the reimbursements due between 
the parties under paragraph 4(d) and the payments to be made by the 
Company under this paragraph 4(e), shall be prepared and delivered in the 
manner and at the time provided in paragraph 4(b) hereof. If such recon- 
ciliation indicates that a balance as at the end of the year remains due from 
the Company to Turino, such balance shall be due and payable 
simultaneously with the Company’s payments under paragraph 4(f) 
hereof. If such reconciliation indicates that the Company over-reimbursed 
Turino, then such excess amount shall be repaid by Turino to the Company 
within twenty (20) days of the final determination of such net income under 
the procedures set forth in subparagraph (b) hereof. 


(f) Payments to Turino. The share of net income to which Turino 
shall be entitled hereunder, as determined by Robert A. Wiener & Co. or 
any successor accountant, shall be due and payable to Turino within 
twenty (20) days of the final determination of such net income under the 
procedures set forth in subparagraph (b) hereof. 


(g) Appointment of Accountants. During the term of this Agree- 
ment, the Company shall appoint the accountants regularly employed by 
Turino as the sole accountants of the Company; provided, however, that 
the Company may appoint an accountant of its choosing for the purposes 
of subparagraph 4(b) hereof. 
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(e) As compensation for its duties Turino is to receive 80 % 
of the net income of Newman, which ‘‘net income’”’ is defined to be 
before federal, state and local income taxes but after giving effect 
to certain specified allocations of expenses between Turino and 
Newman; 


(f) Both Newman and Turino are to use the same cashiers, 
porters, warehouse managers, IBM operators and controller in 


- cont. 
5. Term of Agreement 


This Agreement shall continue in effect for a period of one year com- 
mencing on January 1, 1971; provided, however, (a) Turino may terminate 
this Agreement at any time without penalty upon thirty (30) days’ prior 
written notice to such effect to the Company and the Stockholder, and (b) 
this Agreement shall be deemed automatically terminated by mutual con- 
sent at such time as Turino may, pursuant to the Option Agreement, com- 
plete the purchase of all of the issued and outstanding capital stock of the 
Company. 


6. Notices 


All notices hereunder shall be in writing and shall be deemed to have 
been given at the time when mailed by registered or certified mail, return 
receipt requested, enclosed in a postage prepaid envelope addressed to the 
address of the respective parties stated below, or to such changed address 
as such party may have indicated by notice hereunder: 


If to TURINO: WM TURINO CO., INC. 
Units 329-330 Terminal Market 
Hunts Point and East Bay Avenues 
Bronx, New York 10474 


with copies to: Lloyd Frank, Esq. 
Javits & Javits, Esqs. 
1345 Avenue of the Americas 
New York, New York 10019 


Straus-Duparquet, Inc. 
420 Madison Avenue 
New York, New York 10017 


If to the COMPANY: SIDNEY NEWMAN & CO., INC. 
c/o Arthur Slavin, Esq. 
Slavin & Hersch, Esqs. 
233 Broadway 
New York, New York 10007 


with copy to the Mr. Sidney Newman 
Stockholder: 3850 Galt Ocean Drive 
Fort Lauderdale, Florida 33308 


Comt. .s. 
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their separate operations, and are to share the combined compen- 
sation, employment taxes and fringe benefits of such employees 
equally, i.e., 50% for each; 


(g) Newman is to reimburse Turino for 50% of all IBM 
machine rentals and equipment used by Turino in the manage- 
ment and operation of both businesses; 


(h) Newman is to pay all expenses incident to employment 
of William Gilardi (or his successor) who is to devote his time sub- 
stantially to Newman business; 


(i) Newman is to pay Joseph M. Turino and William G. 
Turino, Jr. compensation of $50.00 per week each for personal 
services; 


(j) Turino is to draw against Newman for its share of com- 
bined expenses in (f) at the rate of $3,000.00 per month, subject to 
later adjustment. 


. cont. 
7. Benefit 


Except as otherwise herein expressly provided, this Agreement shall 
insure to the benefit of, and be binding upon, the Company, Turino and 
their respective successors and assigns, and the Stockholder, his heirs, 
executors, administrators and assigns. 


8. Modifications 


This Agreement contains the entire agreement among the parties 
hereto and may not be altered, modified, amended or discharged, except in 
writing, signed by the party to be charged. 


9. Law to Govern 


This Agreement shall be construed and enforced under the laws of the 
State of New York. 


10. Captions 


The captions and headings herein are for convenience only and shall 
not be construed as part of this Agreement. 


11. Counterparts 


This Agreement may be executed in any number of counterparts, 
each of which shall be deemed an original, and all such counterparts shall 
constitute one instrument. 


IN WITNESS WHEREOF, the parties hereto have executed this 
Agreement as of the day and year first above written. 
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5. Concurrent with the execution of the aforementioned agree- 
ment the Respondents entered into a ‘‘Security Agreement” un- 
der which Turino would loan Newman money from time to time at 
interest, evidenced by notes, and secured by assignment of the 
Newman’s accounts receivable.? Subsequently, $10,000 was 
loaned to Newman pursuant to the terms of this agreement and 
used in its business. This loan was eventually recovered by 
Turino. 


6. During the period January through October, 1971 Sidney 
Newman resided in Florida. He made periodic trips to New York 
to discuss the operations and affairs of Newman with Newman 
employees and with Joseph and William Turino. In the day-to- 
day trading operations of Newman, Sidney Newman was in daily 
telephone contact with Newman employees, giving them instruc- 
tions for specific transactions. Sidney Newman actively solicited 


. cont. 


ATTEST: 
WM. TURINO CO., INC. 


By: 
Joseph Turino, President 


Alexander Briggin, SIDNEY NEWMAN & CO., INC. 
Assistant Secretary By: 
ATTEST: Sidney Newman, President 


Ann J. Newman, Sidney Newman, Individually 
Secretary 
WITNESS: 

APPROVED: 


Arthur Slavin 


Sidney Newman, Director 


Ann J. Newman, Director 


The above two individuals con- 
stituting the entire Board of Di- 
rectors of Sidney Newman & Co., Inc.” 


2. Exhibit 10. 
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business by telephone from Florida. The evidence clearly estab- 
lishes that Sidney Newman ran all of the trading operations of 
Newman with the assistance of Frank Greco, Newman’s long time 
employee, floor manager and operator in charge of the Newman 
stall in the Terminal Market. All purchases and sales, including 
those named in the complaint, were made in the name of Newman 
and were in all respects handled as exclusive Newman transac- 
tions. The evidence further establishes that sellers and purchasers 
dealt only with Sidney Newman directly by telephone, or with 
Frank Greco or another part-time Newman employee. They had 
no contact whatever with Turino with respect to making their 
sales and deliveries to Newman. Turino accepted none of the 
deliveries of the commodities involved herein and none were 
shipped to Turino. Turino did not trade in domestic perishable 
commodities. 


7. The evidence discloses that the management agreement be- 
came operative and certain persons performed some of the same 
fiscal functions for both companies. There was no commingling of 
funds or accounts, nor was there any new joint account set up for 
Newman transactions. All Newman transactions were handled on 
the books as Newman transactions for which Newman was strict- 
ly responsible. Certain business management functions were per- 
formed by Turino personnel, but no evidence was adduced to show 
that these actions were not strictly within the terms of the man- 
agement agreement. The physical operations of Newman’s stall 
were handled by Newman personnel exclusively. The evidence 
does not disclose that Turino ever held itself out to be associated 
with Newman’s business, or responsible for causing shipments to 
be made to it, or held itself out to be responsible for payment of 
shipments made or to be made to Newman. No evidence was 
adduced to show that Turino put any money at its own risk into 
Newman’s operations, excepting those previously referred to 
pursuant to the two agreements which were secured by Newman. 


8. The uncontroverted evidence discloses that each of the ship- 
ments made to Newman were made as alleged in the complaint 
and that full payment was not made as alleged. The evidence 
further shows that as a result of such non-payments two of the 
sellers filed complaints against newman and were awarded repara- 
tions by the Judicial Officer. *These awards are unpaid. 


9. Newman lost money during 1971, and as a result Turino did 


3. 31 A.D. 584, Issued April 6, 1972, in the amount of $7,117.40. 
31 A.D. 583, Issued April 6, 1972, in the amount of $1,615.00. 
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not collect any net profits as provided for in the management 
agreement. In October, 1971, Strauss-Duparquet determined that 
the Turino Company would not purchase Newman and Mr. 
Arthur Slavin, attorney for Sidney Newman, was so advised. The 
agreement was terminated in accordance with its terms. At this 
time Newman had not made payments to sellers and was in- 
solvent. Turino demanded repayment of its $10,000 loan. There 
were no accounts receivable to pay it, however, Turino purchased 
the stall space of Newman at the Terminal Market and after de- 
ducting the amount of the loan the balance of the purchase price 
was remitted to Newman and applied toward partial satisfaction 
of claims of its creditors. 


10. The evidence discloses that all payments to Newman for 
produce handled were deposited in its account. Disbursements 
from this account were made by checks signed by Joseph Turino 
and Bernard Rosenberg as provided in the management agree- 
ment. No evidence was adduced to show that any of these funds 
were mishandled or, specifically, that any of the monies received 
from sales of commodities consigned to Newman were used for 
improper purposes or were utilized by Turino in its operations or 
for its profit. 


11. The evidence discloses that at the end of the vegetable sea- 
son, sometime in October 1971, Newman’s cash flow was so slow 
that it just was insufficient for operations. The producers listed in 
the complaint had not been paid for their produce and were 
pressing for payment. At about this time Turino advised Newman 
that he was no longer interested in purchasing the business. New- 
man’s cessation of operations, the end of the season and Turino’s 
advice that it was terminating the management agreement all 
took place about the same time. The business just stopped. 


12. During the latter days of its operations some of Newman’s 
producer-creditors talked with Joseph Turino about payment 
because Greco advised them to do so. It does not appear that any 
of them demanded payment of Turino, but talked to Turino as a 
sort of resident manager for Newman. Some talked with Sidney 
Newman in Florida about shipments and all believed they were 
doing business with Newman alone. On the occasions of the con- 
tacts about non-payment Turino advised Sidney Newman of the 
situation, and in some instances the parties communicated with 
Sidney Newman directly. In either situation the shipper was told 
that payments would be made. When the operation was finally 
closed down Newman’s attorney, Mr. Arthur Slavin, handled the 
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dissolution and disposition of Newman’s assets. Turino was not 
called upon by Newman or his attorney to share any loss or make 
up any deficit resulting from Newman’s operations. 


The fact of Newman’s responsibility was fully recognized by the 
Judicial Officer in the two reparations awards against Newman 
previously noted. Although these awards were rendered auto- 
matically because Newman did not respond to the charges, in 
these proceedings no allegations of liability were made against 
Turino by the claimants. 


CONCLUSIONS 


The evidence and Findings of Fact clearly establish that the 
producers listed in the complaint did not get paid in full or on time 
for produce shipped to Newman as alleged. The evidence also es- 
tablishes that these failures by Newman to pay were flagrant and 
repeated and, therefore, constitute violations of sections 2 and 
8(a) of the Act (7 U.S.C. 499b and 499h). These facts are not dis- 
puted. The dispositive and disputed issue in contention herein is 
whether or not the Respondents established ‘‘a special partner- 
ship, a joint venture, for the purpose of buying and selling perish- 
able agricultural commodities for joint account of the two 
corporations”’, and that the transactions by Newman which re- 
sulted in the producers not getting paid were actually transac- 
tions of the alleged special partnership, or joint venture, for which 
each corporate Respondent is liable under the Act. 


To investigate thif issue we take, as did the court in Beckerman 
v. Sands, 364 F. Supp. 1197 (S.D. N.Y., 1973), the Uniform 
Partnership Law as a starting point. In that case the court held at 
pg 1199: 


“The starting point of the investigation must necessarily be the Uniform 
Partnership Law. That act defines a partnership as ‘an association of two 
or more persons to carry on as co-owners a business for profit’. Partnership 
Law § 10(1). The act further provides that ‘ft ] he receipt by a person of a 
share of the profits of a business is prima facie evidence that he is a partner 
in the business.’ Id. at § 11(4). However, it is clear, if not from the statute 
itself, at least from its judicial gloss that a partnership agreement is a con- 
tract, which cannot come into being without the understanding and 
consent of all the contracting parties. See, e.g., Manning v. Whalen, 259 
App. Div. 490, 20 N.Y.S, 2d 364 (1940); Graziani v. Rohan, 195 N.Y.S. 2d 
156 (S. Ct. 1959), rev’d on other grounds, 10 A.D. 2d 154, 198 N.Y.S. 2d 
383, aff'd, 8 N.Y. 2d 967, 204 N.Y.S. 2d 346, 169 N.E. 2d 8 (1960). Such 
consent is required in part because formation of a partnership constitutes 
every partner the agent of the partnership for the purpose of its business. 
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Partnership Law § 20(1). Accordingly, ‘fw ]hether two or more persons 
are partners, as between themselves, is determinable chiefly by a reference 
to their own intention.’ Salter v. Ham, 31 N.Y. 321, 327 (1865). See also 
Kent v. Universal Film Mfg. Co., 200 App. Div. 539, 193 N.Y.S. 838 
(1922); Fullam v. Peterson, 21 N.Y.S. 2d 797 (S. Ct. 1940).”’ 


We consider that the intention of the parties is best reflected by 
the management agreement (fn 1). This agreement incidently, and 
their interpretation of it, is the keystone of Complainant’s case. 
The testimony of Mr. Slavin, who was one of those drafting the 
agreement, and the agreement itself supports the fact that this 
agreement was very carefully drawn by Respondents’ attorneys to 
avoid establishment of a partnership or joint venture. Nowhere 
are the words partners, partnership, or joint venture found in the 
agreement; there are no provisions for separate ‘‘partnership” 
funds or property; no partnership name was adopted; all losses 
are to be borne solely by Newman; Turino provides no part of the 
working capital at its risk; Turino’s receipt of money from New- 
man is stated to be ‘“‘compensation’’ or reimbursement for 
expenses”’; and, finally, Turino could terminate the agreement 
simply by notice to Newman with no liability to Newman. Clearly, 
this document does not reflect an intention of the parties to 
engage in a partnership or joint venture. Moreover, a careful 
examination of the facts disclose that in its actions Turino did not 
exceed those duties spelled out in the management agreement. 


Turning to the applicable law in the matter, we conclude that 
Complainant has failed to establish any basis for finding that a 
partnership or joint venture existed. Turino had no proprietary 
interest in the Newman business save to share profits as a com- 
pensation for services. This is insufficient to constitute it a 
partner or joint adventurer. (Cf. Allen Chase and Company uv. 
White, Weld & Co., 311 F. Supp. 1253 (S.D. N.Y., 1970) and 
cited cases.) 


In United States Ex. Rel. Altman v. Young Lumber Company, 
376 F. Supp. 1290 (D.C. S.C. 1974) the court concluded with 
respect to joint adventures at pg. 1297: 


“48 C.J.S. Joint Adventures § 2, states the general rule: 


I]n order to constitute a joint adventure there must be a 
community of interest in the performance of a common purpose, a 
joint proprietary interest in the subject matter, a mutual right to 
control, a right to share in the profits, and a duty to share in any 
losses which may be sustained.’ 


This authority states that the sharing of losses is necessary to constitute a 
joint adventure, and whether or not there is an agreement to share in losses 
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is ‘an important test’ in determining whether or not a joint adventure 

exists.” 
This general rule is followed in New York. (Cf. Levine v. Person- 
nel Institute, 138 N.Y.S. 2d 243 (1954) and cited cases; Harry R. 
Gordon Co. v. Garcia Sugars Corp., 271 N.Y.S. 303 (1934); 
Hasday v. Barocas, 115 N.Y.S. 2d 209 (1952); Lester v. Rubin- 
stein, 156 N.Y.S. 2d 518 (1956). In Steinbeak v. Gerosa, 175 
N.Y.S. 2d 1 (1958) the court held at pg. 13: 


“An agreement to distribute the proceeds of an enterprise upon a percent- 
age basis does not give rise to a joint venture if the enterprise does not 
represent a joindure of property, skills and risks (Gordon Co. v. Garcia 
Sugars Corp., 241 App. Div. 155, 271 N.Y.S. 303). ‘The ultimate inquiry is 
whether the parties have so joined their property, interests, skills and risks 
that for the purpose of the particular adventure their respective contri- 
butions have become as one and the commingled property and interests of 
the parties have thereby been made subject to each of the associates on the 
trust.and inducement that each would act for their joint benefit * * *’. 
Hasday v. Barocas, 10 Misc. 2d 22, 28, 115 N.Y.S. 2d 209, 215”. 


(Cf. Mitler v. Friedeberg, 222 N.Y.S. 2d 480 (1961)). 


Complainant lays great stress on the argument that Turino 
exercised management control of Newman. The facts disclose, 
however, that Turino by agreement was given the absolute and 
exclusive power and authority, exercisable without the consent of 
Newman, and to the same extent as Newman could, to do all acts 
and perform such services as it deemed ‘“‘convenient and neces- 
sary’”’ to carry out its duties, which are carefully spelled out in the 
agreement. We note further, the agreement appoints Turino, ‘‘an 
independent contractor’’, as the exclusive agent for the manage- 
ment of Newman. This falls far short of establishing the alleged 
relationship. Complainant’s argument is not supported by the 
facts. 


Inasmuch as (found herein) Turino’s actions did not exceed its 
duties under the agreement, and since these do not establish a 
partnership or joint venture under the law, we find no basis for 
Complainant’s contention that there is something about the rela- 
tionship which somehow effected a partnership or joint venture 
under the Act. No separate and controlling agreement was 
demonstrated and no evidence to support this contention was 
introduced. One does not establish a partnership or joint venture 
understanding for any purpose absent well established vital un- 
derstandings between the parties and/or their actions. These 
essentials are lacking here. 


The burden of proof to establish the relationship of partners or a 


s 
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joint venture is on the party who alleges the existence of the rela- 
tionship. We conclude that Complainant has not carried this 
burden. (Cf. United States Ex. Rel. Altman v. Young Lumber 
Company, supra). 


Although the facts clearly establish violations of the Act and 
the caption in the complaint names both Respondents individual- 
ly, the cause of action as alleged runs only against a partnership 
or joint venture. No cause of action is alleged in the alternative as 
to either individual. Under these circumstances it is inappropriate 
for us to consider the imposition of a separate sanction against 
Sidney Newman & Co., Inc., which the foregoing facts and con- 
clusions find is solely responsible for the violations. (Eg. Dichter 
Bros. & Glass, Inc. v. Ravinsky, 29 A.D. 332 (1970). According- 
ly, the complaint should be dismissed. 


The foregoing findings and conclusions have been made after 
full consideration of the entire record and all evidence received 
therein. All motions, objections, contentions or arguments pre- 
sented by the parties have been considered and whether or not 
specifically mentioned herein are denied or found to be without 
persuasive merit. 


ORDER 


The complaint is dismissed on the merits. 


This Order shall be published and copies thereof shall be served 
on the parties. 


This Decision will become final* without further procedure 35 
days after service hereof, unless appealed to the Secretary by a 
party to the proceeding within 30 days after service as provided in 
sections 47.37 and 47.39 of the Rules of Practice. 


The Decision and Order became final July 30, 1975. —Ed. 
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REPARATION AWARDED — DEFAULT ORDER 
(No. 16,644) 


Cook Propuceg, Inc. v. Mr. Taco Propuce Company. PACA Dock- 
et No. 2-3821. Reparation of $330.00 with 8 percent in-: 
terest from October 1, 1974, awarded complainant against re- 
spondent in order issued August 6, 1975, by Donald A. 
Campbell, Judicial Officer. 


(No. 16,645) 


CroseTtT1 Frozen Foops, Inc. v. Squire Foop Distrisutors, INc. 
PACA Docket No. 2-3774. Reparation of $4,165.99 with 8 
percent interest from December 1, 1974, awarded complain- 
ant against respondent in order issued August 6, 1975, by 
Donald A. Campbell, Judicial Officer. 


(No. 16,646) 


Frank S. Otiver & Son v. Squire Foop Distrisutors, Inc. PACA 
Docket No. 2-3820. Reparation of $2,301.86 with 8 percent 
interest from November 1, 1974, awarded complainant 
against respondent in order issued August 6, 1975, by 
Donald A. Campbell, Judicial Officer. 


(No. 16,647) 


GRAESER-PEPELIS Co. v. Ewizonpo Bros. Propuce, Inc. PACA 
Docket No. 2-3823. Reparation of $5,523.10 with 8 percent 
interest from April 1, 1975, awarded complainant against 
respondent in order issued August 6, 1975, by Donald A. 
Campbell, Judicial Officer. 


(No. 16,648) 


INLAND Fruit & Propuce Company v. Exizonpo Bros. Propuce, 
Inc. PACA Docket No. 2-3822. Reparation of $5,812.75 with 
8 percent interest from March 1, 1975, awarded complainant 
against respondent in order issued August 6, 1975, by 
Donald A. Campbell, Judicial Officer. 
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(No. 16,649) 


CENTRAL Sanps Propuce, Inc. v. UNcLE Remus Propuce Company. 
PACA Docket No. 2-3827. Reparation of $1,125.00 with 8 
percent interest from April 1, 1975, awarded complainant 
against respondent in order issued August 7, 1975, by 
Donald A. Campbell, Judicial Officer. 


(No. 16,650) 


F. H. Hocue Propuce Co. v. Grant Propuce Co., Inc. PACA 
Docket No. 2-3826. Reparation of $7,422.00 with 8 percent 
interest from November 1, 1974, awarded complainant 
against respondent in order issued August 7, 1975, by 
Donald A. Campbell, Judicial Officer. 


(No. 16,651) 


J. A. Woop Company v. Grant Propuce Co., Inc. PACA Docket 
No. 2-3824. Reparation of $247.00 with 8 percent interest 


from December 1, 1974, awarded complainant against re- 
spondent in order issued August 7, 1975, by Donald A. 
Campbell, Judicial Officer. 


(No. 16,652) 


MonTereEY Bay Packinc Company v. Grant Propuce Co., Inc. 
PACA Docket No. 2-3825. Reparation of $2,604.75 with 8 
percent interest from November 1, 1974, awarded complain- 
ant against respondent in order issued August 7, 1975, by 
Donald A. Campbell, Judicial Officer. 


(No. 16,653) 


Nucuier Saugs, Inc. v. Dotce Brotuers. PACA Docket No. 2- 
3820. Reparation of $6,349.00 with 8 percent interest from 
January 1, 1975, awarded complainant against respondent 
in order issued August 7, 1975, by Donald A. Campbell, 
Judicial Officer. 
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(No. 16,654) 


RiveERBEND Farms Inc. v. Dotce Brotuers. PACA Docket No. 2- 
3831. Reparation of $3,688.75 with 8 percent interest from 
January 1, 1975, awarded complainant against respondent 
in order issued August 12, 1975, by Donald A. Campbell, 
Judicial Officer. 


(No. 16,655) 


Hansen Fruit & Cotp Storace Company Inc. v. Exizonpo Bros. 
Propuce, Inc. PACA Docket No. 2-3849. Reparation of 
$15,468.75 with 8 percent interest from April 1, 1975, a- 
warded complainant against respondent in order issued 
August 21, 1975, by Donald A. Campbell, Judicial Officer. 


(No. 16,656) 


Cove VALLEY Packers v. Dotce Brotuers. PACA Docket No. 2- 
3851. Reparation of $11,708.42 with 8 percent interest from 


January 1, 1975, awarded complainant against respondent 
in order issued August 21, 1975, by Donald A. Campbell, 
Judicial Officer. 


(No. 16,657) 


GLoBAL Foop Exporters, INcorp. v. SOUTHERN CALIFORNIA TRAD- 
inc Corp. PACA Docket No. 2-3850. Reparation of $1,391.00 
with 8 percent interest from August 21, 1975, awarded com- 
plainant against respondent in order issued August 21, 
1975, by Donald A. Campbell, Judicial Officer. 


(No. 16,658) 


Let-Us-Pak v. Etizonpo Bros. Propuce, Inc. PACA Docket 
No. 2-3848. Reparation of $2,225.00 with 8 percent interest 
from March 1, 1975, awarded complainant against respond- 
ent in order issued August 21, 1975, by Donald A. Campbell, 
Judicial Officer. 
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(No. 16,659) 


MarsHALL Propuce Co., Inc. v. Mr. Taco Propuce Company. 
PACA Docket No. 2-3853. Reparation of $1,800.00 with 8 
percent interest from November 1, 1974, awarded complain- 
ant against respondent in order issued August 21, 1975, by 
Donald A. Campbell, Judicial Officer. 


(No. 16,660) 


A. Cavatiaro Co., Inc. v. FERrREtrRA WHOLESALE Fruit AND Pro- 
puce. PACA Docket No. 2-3858. Reparation of $2,905.00 
with 8 percent interest from February 1, 1975, awarded com- 
plainant against respondent in order issued August 26, 1975, 
by Donald A. Campbell, Judicial Officer. 


(No. 16,661) 


A. Cava.iaro Co., Inc. v. THE FARMERS GREEN THUMB INc. PACA 
Docket No. 2-3863. Reparation of $10,327.15 with 8 percent 


interest from September 1, 1975, awarded complainant 
against respondent in order issued August 26, 1975, by 
Donald A. Campbell, Judicial Officer. 


(No. 16,662) 


DearporFF-J AcKSON Co. v. Davipson & Russ Tomato Co. PACA 
Docket No. 2-3862. Reparation of $70,657.60 with 8 percent 
interest from May 1, 1975, awarded complainant against re- 
spondent in order issued August 26, 1975, by Donald A. 
Campbell, Judicial Officer. 


(No. 16,663) 


JAMES Bros., Inc. v. Custom Packinc, Ltp. PACA Docket No. 
2-3855. Reparation of $1,747.80 with 8 percent interest from 
January 1, 1975, awarded complainant against respondent 
in order issued August 26, 1975, by Donald A. Campbell, 
Judicial Officer. 
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(No. 16,664) 


MarsHAiL Propuce Co., Inc. v. JoHNson Propuce anp C & C Pro- 
puce. PACA Docket No. 2-3854. Reparation on $8,323.85 
with 8 percent interest from December 1, 1974, awarded com- 
plainant against respondent in order issued August 26, 1975, 
by Donald A. Campbell, Judicial Officer. 


(No. 16,665) 


BuiveE Star Growers, Inc. v. Exizonpo Bros. Propuce, Inc. PACA 
Docket No. 2-3869. Reparation of $1,775.00 with 8 percent 
interest from May 1, 1975, awarded complainant against re- 
spondent in order issued August 27, 1975, by Donald A. 
Campbell, Judicial Officer. 


(No. 16,666) 


BRADLEY Propuce Company v. GRAND PRAIRIE PropucE BROKER- 
AcE, Inc. PACA Docket No. 2-3871. Reparation of $5,332.80 


with 8 percent interest from March 1, 1975, awarded com- 
plainant against respondent in order issued August 27, 
1975, by Donald A. Campbell, Judicial Officer. 


(No. 16,667) 


Bruce Cuurcu, Inc. v. GRAND PRairIE Propuce BROKERAGE, INc. 
PACA Docket No. 2-3865. Reparation of $13,688.20 with 8 
percent interest from March 1, 1975, awarded complainant 
against respondent in order issued August 27, 1975, by 
Donald A. Campbell, Judicial Officer. 


(No. 16,668) 


GLENDALE Propuce Company v. Sa-So Pouttry Sates Co. Inc. 
a/t/a VALENTINE Foops. PACA Docket No. 2-3866. Repara- 
tion of $285.00 with 8 percent interest from December 1, 
1974, awarded complainant against respondent in order 
issued August 27, 1975, by Donald A. Campbell, Judicial 
Officer. 
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(No. 16,669) 


Macal1, Inc. v. Exizonpo Bros. Propuce Inc. PACA Docket No. 2- 
3864. Reparation of $10,224.75 with 8 percent interest from 
May 1, 1975, awarded complainant against respondent in 
order issued August 27, 1975, by Donald A. Campbell, 
Judicial Officer. 


(No. 16,670) 


MeyYER ToMATOES v. PARAMOUNT TomaATO & Propucz, Inc. PACA 
Docket No. 2-3868. Reparation of $9,914.00 with 8 percent 
interest from November 1, 1974, awarded complainant 
against respondent in order issued August 27, 1975, by 
Donald A. Campbell, Judicial Officer. 


(No. 16,671) 


Ricuarp A. Guiass Co. Inc. v. Exizonpo Bros. Propuce, Inc. 
PACA Docket No. 2-3870. Reparation of $450.00 with 8 per- 
cent interest from January 1, 1975, awarded complainant 
against respondent in order issued August 27, 1975, by 
Donald A. Campbell, Judicial Officer. 


(No. 16,672) 


G & S Propuce Co., Inc. v. Patrick M. Karam,d/b/a R. J. Pro- 
pucE Company. PACA Docket No. 2-3842. Reparation of 
$607.50 with 8 percent interest from December 1, 1974, 
awarded complainant against respondent in order issued 
August 28, 1975, by Donald A. Campbell, Judicial Officer. 


(No. 16,673) 


Tricar Sates, Inc. v. Patrick M. Karam, d/b/a R. J. Propuce 
Company. PACA Docket No. 2-3841. Reparation of $4,235.00 
with 8 percent interest from April 1, 1975, awarded com- 
plainant against respondent in order issued August 28, 
1975, by Donald A. Campbell, Judicial Officer. 
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(No. 16,674) 


J & W Broxgerace v. ArLincToN Growers & Sass, Inc. PACA 
Docket No. 2-3839. Reparation of $243.30 with 8 percent in- 
terest from September 1, 1974, awarded complainant against 
respondent in order issued August 29, 1975, by Donald A. 
Campbell, Judicial Officer. 


(No. 16,675) 


Commopity MarKETING ComMPpANy v. GRAND PRAIRIE PRODUCE 
BroxeracE, Inc. PACA Docket No. 2-3838. Reparation of 
$3,136.25 with 8 percent interest from January 1, 1975, 
awarded complainant against respondent in order issued 
August 29, 1975, by Donald A. Campbell, Judicial Officer. 


(No. 16,676) 


MARSHALL Propuce Co., Inc. v. Diamonp C. Inc. PACA Docket 
No. 2-3840. Reparation of $7,856.75 with 8 percent interest 


from December 1, 1974, awarded complainant against re- 
spondent in order issued August 29, 1975, by Donald A. 
Campbell, Judicial Officer. 
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HORSE PROTECTION ACT 


FAILURE TO FILE ANSWER 


Constituting admission of facts 


SANCTION 
Civil penalty of $2000.00 


SORING 


Constituting cruel and inhumane treatment of 


INSPECTION AND GRADING 


ORDER 


Of dismissal — settlement between parties 
LABORATORY ANIMAL WELFARE ACT 


PRIMARY ENCLOSURE 


Violation of regulations and standards for, in 
transporting cats 


SANCTION 


Suspension for 14 days 
PACKERS AND STOCKYARDS ACT, 1921 


ACCOUNTS AND RECORDS 
Failure to properly keep 


Incomplete or incorrect 
ANSWER 

Failure to file 
BIDS 

Refusal to make 
CHECKS OR DRAFTS 


Insufficient funds 


CONDUCT 


Of operations 
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CONSENT ORDER — Cease and desist 


Improper practices 


Insolvency 


CUSTODIAL ACCOUNT FOR SHIPPERS PROCEEDS 
Deficiencies in 


Failure to maintain properly 


CONSPIRACY OR AGREEMENT 
Entering into 


Imposing terms and conditions of purchase 
and payment 


GIFTS 


Payment of 


IMPROPER PRACTICES 


Permitting purchase of consigned livestock for 
own accounts 


INSOLVENCY 


Current liabilities exceeding current assets 


PACKER 


Improper conduct of operations 
PURCHASE PRICE 
Failure to pay when due 


SANCTION 


Suspension for 10 days and thereafter until 
no longer insolvent 


Suspension for 30 days and thereafter until 
no longer insolvent 
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ACCEPTANCE 
By unloading 
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APPEAL 


To Secretary, untimely filed 


BURDEN OF PROOF 


Failure to sustain 


BUYING BROKER 


Failure of to remit to sellers funds col- 
lected from buyers 


CAUSE OF ACTION 


Absence of 


Running against partnership or joint 


CONSENT ORDER 


Sanction 


CONTRACT 


Breach of 
Failure to establish breach of 


COUNTERCLAIM 


For excess payment 
Reparation awarded 


COVER PURCHASE 


Recovery of cost for 


DAMAGES 


Measure of 


EVIDENCE 
Executed affidavit 


GROSS PROCEEDS OF RESALE 


Less expenses resulting from breach, deter- 
mined as value of goods accepted 


FAILURE TO DELIVER 


Constituting breach of contract 
Resulting in damages 





SUBJECT INDEX OF AGRI. DECISIONS 


FREIGHT CHARGES 
Agreement on 


INVOICE PRICES 


Balance claimed 
Reparation awarded 


JOINT VENTURE 


Absence of 


MANAGEMENT AGREEMENT 
Not exceeded by disclosed agent 


Does not constitute joint venture 


OBLIGATION 


Absence of as to broker 


ORDER 


Denying petitions to rehear and to reopen 
Dismissing respondent’s Petition on Appeal 


PERFORMANCE 


Doctrine of impossibility not available as 
defense for failure........... 


PURCHASE PRICES 


Failure to remit to sellers 


PROPRIETARY INTEREST 


Compensation for services only 


RECOUPMENT 


Of excess payment 


SET-OFF 


Achievement of 


SUITABLE SHIPPING 


Breach of warranty of 


SANCTION 


Suspension for 90 days 
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WITHHOLDING 


Allowable, as damages 


Entitlement to, from contract prices 
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